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“Safe Drinking water is a basic human need.  Kamloops has been faced with the challenge of providing this essential service to its citizens for years.”

Community Advisory Committee on Drinking Water quality – Final Report, April 20, 2000

“The former government tried to use accounting (through PPPs) to push the costs of the new schools off-book, but they didn’t fool our lenders or our taxpayers.  Debt is debt and we must account for it.”

Nova Scotia Finance Minister Neil LeBlanc, Press Release, June 21, 2000

“The results the MFA has achieved in low-cost interest rates has made private sector financing too expensive by comparison.  Even with tax-driven savings, the private sector cannot provide comparable rates.”

“A Canadian model for public-private partnerships will have to evolve before municipal governments are able to consider it the panacea the private sector alleges it is.”

James Craven, Executive Director, BC Municipal Finance Authority

Brief to the Kamloops Water Treatment Committee

Regarding the Possible Use of A Public Private Partnership to Design Build and Operate Water Treatment Facilities for the City

By Canadian Union of Public Employees Local 900

October 19, 2000

INTRODUCTION

Local 900 of the Canadian Union of Public employees welcomes this opportunity to speak to the issue of the development of a plan for safe, high quality, affordable water for the people of Kamloops.

Members of Local 900 have a long history of providing services to the people of Kamloops.  The Local was chartered in 1948 and for over 50 years our members have provided water treatment services for the City.  As part of CUPE National, Local 900 is a member of a union that provides water and wastewater treatment in 200 communities across this country. 

Over our years working with Kamloops, CUPE members have taken on greater responsibility to ensure safe water to the people and families who live in our area.  Gradually, Kamloops has taken greater responsibility for the treatment of water in a larger geographic area.  We have assumed responsibility for inadequate private and public systems, most recently in the Rose Hill area, because they could not provide the quality of service we have provided.

Equally important, however, CUPE members who work for Kamloops are also citizens of Kamloops.  The safety and quality of our water is as much an issue for us as citizens and family members as it is for us as workers.  As a public service union CUPE has obligations, not just to the immediate, workplace interests of our members, which is our primary role, but also to the wider, community interests in public services.

CUPE recognizes the long tradition of partnership between the public and private sectors, however, partnership implies an equal partnership, and the current arrangements for PPPs we see across Canada are largely based on the fact that the public sector has to take on private partners in order to secure funding for investment.

The City of Kamloops currently operates and maintains efficiently operated water treatment facilities.  Though there are serious problems with these facilities at no time has anyone suggested that these problems lie with the quality of work provided by your employees.  We do not see the need to import water profiteers when Kamloops already employs the required personal.  We agree there is a need to have a private partner design and build the necessary treatment facilities but we do not agree that there is any necessity to have a private partner operate and maintain the facilities.

We are aware that private companies are pushing their involvement in upgrading water treatment in Kamloops.  While we are not aware of all of the companies involved, we know, for example, that EPCOR has expressed its interest more than a year ago.
  We have heard other companies have also expressed interest.

THE NEED FOR CLEAN WATER

CUPE Local 900 wishes to make perfectly clear that we are in support of the development of new water treatment facilities.  We commend both the Health Region and the Community Advisory Committee on Drinking Water Quality for the work they have done in bringing this critical issue before the people of Kamloops.  

As the Committee noted in their report, our water fails to meet Canadian Guidelines for safe water.  Even more troubling, the report found, “Many residents of Kamloops are aware of waterborne disease outbreaks in Kelowna, Revelstoke, Cranbrook and other BC communities over the past five years.  The possibility of such an outbreak exists in Kamloops, thus placing a large population at risk.  Dr. Judy Isaac-Renton, a noted medical parasitologist from the BC Centre for disease Control, has stated that ‘its not a matter of if, but when’ [an outbreak occurs.]”

CUPE Local 900 is in full support of the Committee’s recommendations that new treatment plants be constructed.  CUPE Local 900 also supports the Committee’s call for watershed improvements.

Further, Local 900 supports the need for timely action.  We are now in a position to take advantage of infrastructure funding from the Federal and Provincial governments.  We should not miss this opportunity.

PUBLIC PRAVATE PARTNERSHIPS: AN EXPENSIVE FALSE TRAIL FOR THE PEOPLE OF KAMLOOPS

While Local 900 acknowledges the need to work with the private sector in the design and construction of a water treatment facility, we believe it is a serious mistake to consider handing the operation and maintenance of such a plant over to the private sector.  Such and action would abandon the responsibility of the City to manage the process in the best interest of its citizens.  It would be more expensive and would deny accountability.  In the following pages we will examine first, the so-called advantages of such an operation and, second, outline the disadvantages, which have been demonstrated in other areas.

WHAT IS A PPP?

According to the BC Ministry of Municipal Affairs, 

Public private partnerships (PPPs) are arrangements between government and private sector entities for the purpose of providing public infrastructure, community facilities and related services.  Such partnerships are characterized by the sharing of investment, risk, responsibility and reward between partners.  The reasons for establishing such partnerships vary but generally involve the financing, design, construction, operation and maintenance of public infrastructure and services.

The two most advertised features of such arrangements are reduced costs and a sharing of risk between the municipality and a private partner.  

REDUCED COSTS ARE NOT LIKELY AND WOULD COME AT A PRICE

There are many reasons why the private sector could not design, build and manage a water facility as cheaply as the public sector.  One of the most important reasons is the cost of borrowing.  

The City of Kamloops belongs to the Municipal Financing Authority of British Columbia (MFA).  As the MFA notes on its web site:

The Municipal Finance Authority of British Columbia (MFA) is the central borrowing agency for the municipalities and regional districts in the Province of British Columbia. MFA was created by provincial legislation in 1970. Its members include virtually all municipalities in the Province, including those on the Lower Mainland. The sole exception is the City of Vancouver, which operates under its own charter and handles the capital financing needs of its population on its own. 
The establishment of the Municipal Finance Authority was a recognition that it made economic sense for individual municipalities and regional districts to borrow together as a group and to guarantee each other’s credit. The pooling of their borrowing would also produce great economies of scale. 

The MFA predicts their next relending rate will be between 6.0 and 6.5 per cent.  The current Prime Business Lending Rate, according to BC Statistics, is 7.5 per cent.  That means that the City of Kamloops can borrow money to complete a project at between 1 and 1.5 percent less than a private sector partner could borrow the money.  

What this means to the people of Kamloops depends on the degree of participation by other levels of government.  The cost of the project is likely to be as much as $60 million.  If the federal and provincial governments participate equally, the cost to Kamloops will be roughly $20 million.  

Assuming only $20 million is required, the people of Kamloops would save between $5 million and $7.5 million if the City itself borrows the money to build the project as opposed to a private sector partner borrowing the money to build it.  This is based on the 25-year amortization spread sheet available on the MFA website. (see Appendix A).

If a total of $60 million must be borrowed for the project, the savings rise to between $15 million and $22.5 million (Appendix A).  These are enormous savings, which the private sector cannot match.

The private sector must also build a profit into any operation.  These profits will be paid for by the people of Kamloops in higher costs.

Where it is possible to make savings, such possibilities are already available to the City of Kamloops.  For example, the Ministry of Municipal Affairs PPP guide suggests construction costs can be saved by combining design and construction in the same contract.  There is no reason this cannot be done in a project managed by the City.

RISK TRANSFER – 

One of the major reasons cited for Public Private Partnerships is that it allows risk to be shared between a public and private partner.  There is little evidence from other projects that this has been the case.  And where it does happen, the public partner pays a premium for it.

Once again, the PPP3 guide from the Ministry of Municipal Affairs notes:

The degree of risk to be transferred to the private partner will determine the extent of the return or reward required by the private partner. The more risk, the higher the expected return.  The private sector will not be interested in opportunities in which the local government is unable or unwilling to offer rewards that are commensurate with the risks the private sector may be required to accept.  Proposals for public private partnerships that do not balance risks and rewards between the prospective partners have limited prospects for proceeding.  The issue of balance to the private sector is based on market conditions and other opportunities for investment.

In other words, the public pays a premium price for any risk the private sector decides it wants to absorb.  Who then is really carrying the risk?

The principal risk transferred to the private sector in Public Private Partnerships, such as those involving water plants, are those met during the construction phase, risks that disappear at an early stage of the project.

In practice the risk to the private sector is limited.  The public sector increasingly bears the risks of PPP projects.  The ultimate risk is that if a project collapses, it will remain the responsibility of the public sector.  Most services provided under PPP’s are effectively public monopolies, so the risks stay in the public sector.  If the service fails, or is of poor quality, the public sector cannot go elsewhere.

RISKS TO THE PEOPLE OF KAMLOOPS

ACCOUNTABILITY

For the people of Kamloops, a PPP that builds, designs and operates a water plant is an inherently risky process.  One of the greatest risks is a loss of accountability and transparency.

Once again, the provincial government has acknowledged this in its PPP Guide, which says,

Public private partnerships that involve significant investments and risks by the private partners often provide for greater involvement of the private party in decisions concerning how services are delivered and priced.  This often leads to concerns about who controls the delivery of services.

and

Certain local governments are more sensitive than others in terms of public demand for accountability and responsiveness.  With public private partnerships, the lines of accountability for the provision of services are less clear to the public than under conventional service delivery.  This may result in public criticism of the partnership arrangement and the private partner, or require increased involvement of the local government in ensuring compliance and responding to public demands.

This lack of accountability is, perhaps, the most disturbing element about public private partnerships.  Private companies are not required to be transparent about their financial situation.

Once a private corporation takes hold of a long-term P3 contract, that service contract can become an obstacle to addressing problems such as inferior work, damage to property or accessibility.  Unexpected problems are dragged out as the government and the corporation negotiate over who is responsible.  In some cases, the process completely shuts down.  Canadians witnessed this first hand this summer when a contract dispute with the private-sector forced the Canadian military to take over a ship loaded with military hardware.

Huge and expensive issues can also arise as to who is responsible for what.  A classic example of this was seen in Hamilton, the home of one of Canada’s first PPP sewage treatment facilities. In December 1995, the Regional Municipality of Hamilton Wentworth signed a 10 year, $180 million contract with the new, one year old Philips Utilities Management (PUMC).  The contract transferred responsibility for the operation, management and maintenance of the Region’s water and sewage system to the PUMC 

In January 1966, an accident at the Hamilton treatment plant managed by Philips Services caused the worst spill in its history.  Approximately 180 million litres spilled into the harbour.  Over 70 homes and businesses reported excessive damage after their basements were filled with raw sewage.  More than a year after this catastrophe, the region and Philips were still wrangling over who was responsible for the cleanup.  Sorting out the responsibility is estimated to have cost the municipality $400,000 in legal, staff and consulting fees.

There is also the question of availability of basic information to the public.  The BC Municipal Affairs PPP guide says,

Electors must be given sufficient information to make an informed decision when voting or petitioning on the content of a partnering agreement, prior to the vote or during the counter petition period.  Section 177 of the Municipal Act requires the disclosure of the agreement and records relating to the agreement to the extent that these documents would be available under the Freedom of Information and Protection of Privacy Act.

This caveat – “to the extent that these documents would be available under the Freedom of Information and Protection of Privacy Act” – opens up an enormous loophole that will keep information out of the hands of the public.  Section 21 of the Freedom of Information and Protection of Privacy Act says,

21 (1) The head of a public body must refuse to disclose to an applicant information 

(a)  that would reveal 

(i)    trade secrets of a third party, or 

(ii)  commercial, financial, labour relations, scientific or  technical information of a third party, 

(b) that is supplied, implicitly or explicitly, in confidence, and 

(c) the disclosure of which could reasonably be expected to

(i)    harm significantly the competitive position or interfere       significantly with the negotiating position of the third party, 

(ii)   result in similar information no longer being supplied to the public body when it is in the public interest that similar information continue to be supplied, 

(iii)  result in undue financial loss or gain to any person or organization, or 

(iv)  reveal information supplied to, or the report of, an arbitrator, mediator, labour relations officer or other person or body appointed to resolve or inquire into a labour relation’s dispute. 

Public bodies throughout British Columbia have shown themselves to be very reluctant to release information.  Failure to release information under this section of the Act has been the cause of dozens of appeals before the Information Commissioner.  Municipalities, colleges and school boards have refused a wide range of information on their private sector partners on everything up to and including the sale of coca-cola.  

In his most recent Annual Report the Information Commissioner sated, “The number of bodies that are routinely not responding to access requests within the legislated time frame has increased.  In addition, the length of delay has increased from a few months to, in some cases, almost one year.  The situation has progressed to the point that I must sound a note of concern.”

Two examples of the failure of municipalities to provide information may be of interest.  

When the town of Canmore, Alberta, was looking at a PPP, the CUPE Local found it was unable to get information from the town.  In its brief to the town the Local said, “We remain concerned that the proposal or EPCOR/Allied is still deemed to be proprietary information and is not open to the public.  A number of cost saving claims have been made, but we remain in the dark having no opportunity to examine this proposal.”

More recently, on August 31, 2000, the City of Chilliwack announced it was ending negotiations with RG Properties Ltd. to build and operate a recreation centre.  The City had engaged an independent consultant who had concluded that under the proposal, the City would save little money and would run “significant risks.”

When contacted, however, the City’s CAO, citing section 21 of the Freedom of Information and Protection of Privacy Act, refused to release the consultant’s report without an FOI request.  If past experience is a model, this request could take more than a year to process the request.  Citizens of Kamloops deserve more timely information.  Involvement with a long term public private partnership will inevitably lead municipal officials to focus more on their obligations to partners under the FOI Acct and less on their obligations to their citizens.

No amount of regulation or measures to enforce contract compliance can match the accountability or affordability of a well-functioning public system.

LOSS OF REVENUE TO THE COMMUNITY

Profit made by private sector partners is money, which is lost to the community.  One example, for which we have information, is EPCOR.  A March 31, 2000, press release from EPCOR said the following:

EPCOR announced revenues from consolidated energy, water and commercial sales for 1999 increased by $21.4 million over 1988.  For the 12 months ending December 31, 1999, revenue earnings were just over $1.0 billion…A 1999 dividend of $70.5 million was paid to EPCOR’s sole shareholder, the City of Edmonton.

Citizens of Kamloops will need to ask themselves if they are prepared higher water rates to give the City of Edmonton, or any other partner delivering water services, a dividend.  Revenues, which are generated from the delivery of an essential commodity, such as water, should go back into the community to maintain and improve services.

LOSS OF COMMUNITY CONTROL

With any public private partnership, a community is giving up some control over community resources.  Questions must be asked about where that control is going to lie.  In the case of EPCOR, the sole shareholder is the City of Edmonton.  At least for the time being, if EPCOR was chosen as a partner, part of the control over the water of Kamloops would be going to Alberta.  However, there has already been a major political battle in Alberta over whether or not EPCOR should be privatized.  For now, the City of Edmonton has decided to retain ownership of the utility.  Such battles will be fought again in the future and there is no guarantee that EPCOR will not be sold to the private sector.  If this happens, the people of Kamloops will have no control and no say.

Recently, Edmonton Council delegated more power to EPCOR, “but the meetings to amend the shareholder’s agreement were neither advertised nor publicly accessible.  Edmonton residents had no prior opportunity to formally express their opinions, and subsequently were not formally notified of the decision.  How, then, could the public influence their elected councilors or hold them accountable.”

If the people of Edmonton have no control over EPCOR, how much less will the people of Kamloops have?
The situation for other water utilities is even clearer.  Ownership lies in the United States, England or France.  The interests of an international water company are not the same as the interests of the people of Kamloops.

Another problem with PPPs is that private companies are inherently unstable.  Ownership and performance of management and competition can damage or sink a private company at any time.  

A further issue of control lies in the ability of Kamloops to amend a contract in the future.  In the future, British Columbia municipalities are likely to find themselves subject to performance standards which are more rigorous than those in force when PPP contracts are signed, or completely new types of indicators.  Local health authorities are increasingly involved, particularly following the Walkerton disaster in Ontario.  Even BC’s Auditor General has issued a report on the quality and safety of our water resources.   It is far from clear how PPP contractors can be obliged to meet targets, which have not yet been set.  There is therefore a risk that Kamloops could find itself in breach of statutory duty as a result of a PPP contract for the long-term management of our water system. 

MANAGING THE CONTRACT – HIDDEN COSTS AND PROBLEMS

Frequently, when PPP’s are being considered, not all of the costs are seen as part of the equation.  Once again, the Ministry of Municipal Affairs PPP guide outlines how complicated the requirements are for a city.

The PPP Guide says,

Depending on the size of the local government, it may not have many of the areas of expertise required for a public private partnership.  In such cases, it is important to secure trusted advisors from outside the organization.  The type of expertise required for a public private partnership include:

· overall expertise in public private partnerships

· process management

· public finance, including cost recovery

· private finance

· taxation policy and regulations

· accounting

· contract law

· engineering

· architecture

· facility operations

· real estate appraisal

· real estate development

· asset evaluation

· quantity surveying

· communications and public involvement

As well, the PPP guide calls for the following in-house expertise:

· negotiation skills

· mediation

· arbitration

· contract law

· project management

· performance auditing and quality control

· public process

· private sector finance

· risk management

As was noted earlier, there are good indications as to why such expertise is required.  Hamilton’s $400,000 fight over who was responsible for their sewage spill demonstrates how far the problem can go.

These are the requirements, which the provincial government feels are necessary for a municipality to enter into a public private partnership.  If we have these skills, however, why on earth would we hand control over such a process to the private sector rather than doing it ourselves.

We must also note that each of those areas of expertise is a cost, which must be carried by the City.  It is a cost that must be factored into the real cost of any PPP.

Through recent news reports regarding our airport, we have also seen that contracts signed with private sector partners do not necessarily mean what we think they do.  Kamloops City councilors have complained that YVR Airport Services are not spending as much money as they had agreed to on marketing the Kamloops Airport.
   The manager of the Kamloops Airport has responded that their contract doesn’t really stipulate how much must be spent.
  Meanwhile, on October 17 Canada’s Auditor General issued a report that examined the impact of the transfer of Canada’s airports to the private sector.  He found:

Significant flaws in the financial analysis supporting transfer deals.  For example, Transport Canada did not gather any information on the fair market value of the airport business it was transferring before it negotiated each second-round transfer or before any renegotiation.  Further, the Department could not demonstrate how the deals for all of the transferred airports were equitable, uniform, consistent and fair one with the other, as the government had directed.

These are exactly the issues that will inevitably confront the people of Kamloops if we permit control of the management of our water systems to slip out of our hands.

THE POSSIBILITY OF CORRUPTION

If we look at the performance of large, international water companies, we cannot ignore the possibility of corruption.  In other countries, companies have been convicted both of bribery and of selling unsafe water.  Practices of such companies must be considered.

EXPERIENCE IN OTHER JURISDICTIONS

Despite claims from the private sector sales people who visit our cities, Public Private Partnerships have not been the unqualified success that they claim.  Most recently, the province of Nova Scotia put an end to its entire program of PPPs for the construction of schools.  

Last June Nova Scotia’s Conservative government scrapped the PPP program for new school construction, citing additional costs as the primary reason.  The 33 schools built under the P3 arrangement cost taxpayers $32 million more than the original estimate of $350 million.  The government attributed the extra costs to lax building standards, lack of accountability, last minute design changes and unmanaged site development costs.  With that extra $32 million, the province stated it could have built three additional schools.  

Finance Minister Neil LeBlanc said, “the PPP school program was an expensive experiment that cost Nova Scotians dearly.”  In short, the province views P3 school construction as an all-out failure.

CONCLUSION

While all of the foregoing is important, there is one central issue, which the people of Kamloops must consider if they are looking at a public private partnership to manage our water.  There is a fundamental conflict of interest between private, often multinational companies wanting quick profits and citizens needing reliable, reasonably priced, high quality public services.

We have seen in the past how this has played out in other communities that have gone the PPP route for water and sewage services.  Internationally, we have seen prices rise and services threatened.  Closer to home we have seen the same thing.

In the conclusion to the 1995 performance review, which examined the relationship between Hamilton and their private sewage partner, Philips Utility Management Corporation (PUMC), the Contract Coordinator states:

In general, the performance of PUMC during its first year of contract operations has been significantly below expectations.  The relationship has been consistently confrontational, difficult, tense and frustrating.  In our Opinion, PUMC’s focus on this contract has changed from a cooperative spirit of business development and economic development to one of profitability only.  We recognize that there have been a number of personnel changes within the PUMV organization; however, there still must be the acceptance of the fact that the facility is publicly owned and with that form of ownership comes a unique responsibility towards sensitive management.
 (Emphasis added)

We cannot permit profit to become the motivating force for the delivery if our drinking water.  Too much is at stake.  We cannot afford a failure in our water system that compares to that faced by Hamilton with their sewage treatment or by Nova Scotia with its school construction program.  

Abandonment of management and control of our water system to the private sector through a long-term contract is abandonment of one of our City’s key responsibilities.  We do not believe this can or should be done without a referendum.  If such a referendum were to take place, CUPE Local 900 will play an active role to ensure the protection of our water managed by an accountable public sector.
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