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We urge you to read this important legal opinion.  It calls attention to the fact that public Private Partnerships open the door to NAFTA and other international trade agreement rules.  The evidence is alarming.  

By entering into P3 arrangements, governments and other public agencies expose Public services and indeed public authority to tremendous risk from corporate rights enshrined in international trade agreements.  

Typically, a P3 contract involves a consortium headed by a transnational corporation.  Given this, the investor rights contained in NAFTA and the GATS take precedence over local government decision-making.

The evidence presented in this legal opinion shows that it is not possible for a local government to craft a P3 contract that exempts it from the requirements of NAFTA, or other international trade agreements, contrary to the claims of the Canadian Council for Public Private Partnerships.

This legal opinion demonstrates that:

· the ability to end a P3 contract or prevent a change in owners;

· the right to insist on local purchasing requirements or other local economic benefits, as well as;

· environmental and public health measures such as safe drinking water standards,

are threatened by NAFTA and GATS rules that protect investors’ rights.

Even entering into a P3 as a pilot project can open the door to investor disputes under international trade agreements, the opinion argues.

It concludes that the privatization of public services and public infrastructure through Public Private Partnerships erodes the claim that these are public or social services outside the reach of trade agreements.

We urge you to read this legal opinion closely and consider the tremendous risks posed by Public Private Partnership agreements.

This legal opinion adds to growing evidence that P3s are a bad deal for cities and public authorities.
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EXECUTIVE SUMMARYtc "EXECUTIVE SUMMARY"
The potential impact of Canada’s international trade disciplines on government actions concerning Public-Private Partnerships (P3s) has recently become a matter of discussion and debate.  For some governments, these considerations have become important factors in weighing the relative costs and benefits of entering into such arrangements.  On more than one occasion the risks of trade complaints and foreign investor claims have persuaded a municipal government to abandon plans to enter into P3 contracts.  Other municipalities are attempting to redraft the provisions of such contracts in an effort to exclude the application of certain trade disciplines.

Much of this debate has been prompted by legal opinions prepared for CUPE concerning P3 initiatives for water supply services in the Vancouver region, and sewage treatment services for Halifax.  These opinions prompted the municipal governments involved, and the Canadian Council for Public-Private Partnerships (C2P3) to commission their own legal analyses concerning these matters.
  From these and other sources, a clearer picture is emerging of the nature and extent of the constraints on government policy, regulation and programs that now exist because of the international trade commitments Canada has undertaken. 

The following opinion synthesizes our views concerning the new, and still poorly understood, risks associated with P3 undertakings.  We also attempt to summarize the debate about some of the issues we have raised. 

The Question of Risk tc "The Question of Risk " \l 2 

Much of the rationale for public-private partnerships depends upon claims made about the value of transferring risk from the public to private sector.  In fact, the case for many P3 projects often depends upon sophisticated calculations about the value-for-money associated with the transference of construction, operational, political, financial, legal and market risks associated with such undertakings.

Proponents of P3 initiatives acknowledge the need for rigorous analysis of risk identification and allocation for a particular project.  Yet to date, these equations have failed to address the risks associated with P3 relationships in light of international trade disciplines concerning foreign investment and services.  Of these risks, the most apparent are those associated with foreign investor claims under NAFTA.  The private dispute processes established by international investment treaties have now been invoked to challenge environmental and public health regulation, land-use planning by municipal governments, judgments and jury awards, procurement contracts, and in the broader international context, P3 agreements concerning water and sewer services which have gone sour. 

These days the typical private partner to a P3 contract is a consortium often headed by a transnational corporation which can claim the exclusive rights accorded by international trade, investment and services agreements.  When considered in light of these binding international obligations, P3 projects engender significant risks that need to be carefully assessed and taken into account.  These include the following risks:

· that a contractual dispute, including a decision by government to terminate the P3 contract, will be characterized as expropriation for the purposes of founding an investor-state claim which will then be resolved according to secretive norms of commercial arbitration and in accordance with international, not Canadian, law and procedures; 

· that the right to insist on purchasing preferences or other local economic benefits will be eliminated, as the quid pro quo of being awarded a P3 contract because such requirements are prohibited performance requirements” under investment and procurement rules;

· exposing environmental and public-health measures – from safe drinking-water standards and water pollution controls to the remedial orders of local health officials – to trade challenges and foreign investor claims;

· negating contractual provisions that seek to limit the sale of the private partner, or its interest in the P3 contract;

· creating a new precedent (standard of National Treatment) that it and other public partners may be obliged to follow in like circumstances; even where the P3 initiative is undertaken as a pilot project; and
· undermining the claim that such public services be regarded as social services, or otherwise be exempt from the full application of NAFTA investment and WTO services rules.

Other Opinions tc "Other Opinions " \l 2 

The legal opinion prepared for C2P3 attempts to discount several of the concerns that we have raised.  Ironically, the law firm it retained,
 represents more than one corporation that has sought recourse to NAFTA’s private enforcement mechanism.  One of its clients, a US based hazardous waste company, Metalclad Inc., challenged the right of a small Mexican municipality to deny the company a building permit to establish 650,000 ton/year hazardous waste facility on land already seriously contaminated by toxic waste.  The company ultimately won its case, and was awarded more than $US 15 million in damages arising from the construction of waste site for which it had no local approval, calling into question local governments’ authority for zoning and land use planning.  While the C2P3 downplays the risks of such claims, the Metalclad case joins a significant and growing list of such foreign investor claims.

The other observation we make is to note that, with one important exception, there is less substantive disagreement with our views than the tone of the C2P3 opinion suggests.  For  example, there is no disagreement about the fundamental point that international trade disciplines apply to local governments, which must now be cognizant of these obligations.  Indeed the C2P3 opinion indicates that it would be prudent for municipalities to comply with the international trade commitments Canada has made.  Yet we suspect that the need to observe such constraints would come as an unwelcome surprise to many public partners to P3 Agreements.

The Role of Contract – NAFTA Rules tc "The Role of Contract – NAFTA Rules" \l 2 
However, we strongly disagree with central thesis of the Fasken, Martineau, Dumoulin opinion that: a properly drafted contract would eliminate the possibility that any public health or regulatory measure could be challenged as an expropriation, and that such a contract could avoid any claim for expropriation under NAFTA.
There are few things that are certain about NAFTA investment rules, but one of them is that it is simply not possible for municipal or other governments to contract out of Canada’s international trade obligations.  Public partners can neither deny a private sector partner recourse to NAFTA dispute procedures, nor alter the exclusive rights foreign investors have been accorded by this treaty.

In fact Canada concedes that there is nothing it can do to: prevent other countries, or, in the case of Chapter 11 of the NAFTA, private investors, from challenging its laws and regulations before dispute settlement or arbitration panels.  Moreover, unless drafted with an eye to Canada’s international trade obligations, the provisions of a P3 contract may themselves violate the constraints imposed by these regimes.

This being said, we agree that careful contract drafting may reduce the risk of disputes arising between P3 partners.  This of course is true for any contractual relationship.  What is not true, is that by means of contract, the P3 partners may exclude the application of NAFTA and WTO disciplines, including those concerning dispute resolution.  In simple terms, and despite these claims to the contrary, it is not possible for a P3 contract to:

i) bar recourse by a private partner to NAFTA enforcement procedures to claim damages for violations of NAFTA rules which may or may not also represent a breach of a P3 contract;

ii) exonerate provisions of the contract itself which may offend NAFTA constraints;

iii) prevent claims by third parties alleging that their investor rights have been violated by the P3 contract or government measures affecting it; or otherwise 

iv) prevent the invocation of NAFTA enforcement procedures to challenge government measures, such as public health orders, or environmental standards that may have nothing directly to do with the terms of a P3 contract. 

NAFTA rules accord foreign corporations certain substantives rights and remedies that have no counterpart under Canadian law.  It is simply not plausible to suggest that NAFTA rights will not be invoked if disputes arise under the P3 contract. 
In light of the dramatic expansion of the scope of international trade agreements over the past few years, our opinions have stressed the need for municipal officials to now take Canada’s trade obligations into account when considering partnerships with the private sector to establish infrastructure or provide municipal services.  We trust that the debate that has emerged about the concerns we have identified, will prompt a much closer examination of the nature of Canada’s international trade obligations by public officials considering the P3 option.

Finally, a word about the federal government.  We understand that officials of the Department of Foreign Affairs and International Trade have been meeting, in camera, with many municipal governments.  We gather that its interjections have largely focussed on the application of World Trade Organization rules concerning services.  It would be helpful in our view, for it to offer a detailed and public response to the issues we have raised. 

In the circumstances, we believe that it is fair to point out that federal government estimates about the nature of the constraints imposed by the commitments it has undertaken have proven to be consistently unreliable - witness its dismal record in defending Canadian policies, programs and law when challenged under NAFTA and the WTO.  Canada is now embroiled in more investor-state claims than either Mexico or the United States, and the only two cases to have been concluded, both were resolved in favour of the disputing investor.  In a third, Canada abandoned its defence of regulations concerning a neuro-toxic fuel additive after losing a preliminary skirmish before an investor-state tribunal.  It agreed in that case to pay the disputing investor more the $19 million in costs.

Federal officials have consistently tried to allay municipal concerns by suggesting that for various reasons, local governments need not be concerned about the application of international rules concerning investment and services.  For the reasons set out in some detail below, we do not regard these assurances as credible, and note that they are in large measure unsupported by the views expressed on behalf of the Canadian Council for Public Private Partnership (CCPPP).

PART I: THE APPLICATION OF TRADE DISCIPLINES TO P3 CONTRACTStc "PART I\: THE APPLICATION OF TRADE DISCIPLINES TO P3 CONTRACTS"
In little over a decade, the scope of international trade and investment agreements has been dramatically expanded to encompass broad areas of policy, programs and law which had previously been entirely matters of domestic and local concern.  The importance of these developments is underscored by the fact that unlike the treaties they supercede, the new generation of international trade agreements are truly binding and enforceable.  Moreover, under the investment rules of the North American Free Trade Agreement (NAFTA), foreign corporations now have the unilateral right to invoke binding international arbitration to enforce their rights under these international treaties. 

The explicit extension of these disciplines to provincial and municipal governments also represents a significant departure from historic norms.  In fact these developments have occurred so rapidly that, according to Renato Ruggiero, the first Director General of the World Trade Organization (WTO), neither governments nor industries yet appreciate the full scope or value of the new guarantees provided foreign investors and services providers.

Taken together, these developments superimpose on municipal government and other local public authorities, broad constraints that may be ignored only at the risk of retaliatory trade sanctions or damage awards made by international arbitral tribunals.  One obvious consequence of these international developments has been to transform the nature and complexity of the risks associated with projects when the interests of foreign corporations come into play.

We should also note, that while the complex and arcane world of international trade law represents new terrain for municipal officials and some business people as well, this is not the case for the transnational corporations that have very recently become the typical candidates for public-private partnerships (P3).  These corporations are often active in the international business associations and trade advisory groups that have and continue to play a key role in promoting and shaping the international rules that now bind the exercise of government decision-making in many spheres of public policy and law.

Qualification tc "Qualification " \l 2
This opinion offers a limited survey of the international trade and investment rules that apply to a P3 project concerning the delivery water or waste water services.  It focuses on the three areas of trade liberalization that are arguably most relevant to this project: the investment provisions of NAFTA, and the services and procurement disciplines of both NAFTA the World Trade Organization (WTO).

A more complete assessment would need to examine the trade in goods, subsidies, technical barriers to trade, and intellectual property provisions of NAFTA and the related agreements of the WTO.  It would also consider the potential impact of the Agreement on Internal Trade, which replicates many of the provisions of its international analogues and which has been established by federal-provincial agreement.  Accordingly, this assessment should be regarded as offering an illustrative rather than exhaustive review of the problems, risks and issues that a more thorough analysis would reveal. 

Government Measures tc "Government Measures " \l 2 

NAFTA and WTO disciplines including those concerning foreign investment and services apply to all government “measures” - a term which is defined broadly to include “law, regulation, procedure, requirement or practice."  Thus measures would include virtually all government actions that may affect the provision of municipal services under a P3 agreement, such as:

· the decision to tender, enter into, terminate or renew a P3 contract with a foreign corporation or its subsidiary, including its subcontractors; 

· certain provisions of the P3 contract such as a requirement that preference be given by the private partner to local goods or service providers; 

· government regulations that may affect the P3 contract such as those concerning environmental and public health protection, or those concerning rates and service obligations;

· the imposition of environmental or public health orders; and 

· any stipulation concerning the manner in which disputes arising under the P3 contract will be resolved.

The obligations of federal, state, provincial and local governments are specifically delineated with respect to investment and services disciplines of NAFTA.  Moreover, under international law federal government entities are responsible for the actions of sub-national governments and this principle is reinforced by Article 105 which obligates Canada to:

... ensure that all necessary measures are taken in order to give effect to the provisions of this Agreement, including their observance, except as otherwise provided in this Agreement, by state and provincial governments. 

Article 201:2 further provides:

...  unless otherwise specified, a reference to a state or province includes local governments of that state or province. 

While the actions of local governments are clearly bound by these treaty obligations, under Canadian constitutional arrangements, federal authority to implement a treaty is limited to matters that fall within its sphere of constitutional competence.  However, while provincial and municipal governments are not as a matter of constitutional law bound by these obligations, it is unrealistic to imagine that they could ignore these “non-binding” obligations. 

Not only is the federal government obliged to do everything necessary to ensure their compliance, but retaliatory trade sanctions are routinely targeted in a strategic manner to punish offending governments and even particular politicians.
  Moreover the dependence of the provinces on the federal government to represent their international interests dictates a constructive working relationship among federal and provincial trade officials. Finally, the importance of complying with Canada’s international has been underscored by the Canadian Council for Public Private Partnerships.

Similarly the GATS applies to measures taken by:

(i)  central, regional or local governments and authorities; and
(ii)  non-governmental bodies in the exercise of powers delegated by central, regional or local governments or authorities. [emphasis added]

and therefore applies to provincial and municipal measures concerning water and waste water management unless these qualify for the only general exclusion from these disciplines which is for services supplied in the exercise of government authority (see discussion below).

P3s and Foreign Investment Disciplines tc "P3s and Foreign Investment Disciplines " \l 2
Foreign investment is broadly defined by NAFTA to include virtually all forms of equity, debt and contractual interests.
  While most provisions of Chapter Eleven apply only to “investors of another Party,” in other words - Mexico and the U.S. in Canada’s case - a European based transnational corporations could readily structure its North American interests to gain the benefit of NAFTA- based investor rights with respect to its operations in Canada. 

Moreover, with the exception of the now modest controls resident in the Investment Canada Act, the right of a foreign investor to acquire an interest in, or control of a Canadian P3 partner is explicitly protected by NAFTA investment rules.  Accordingly it is prudent to assume that the interests of a the private partner to a P3 project will either immediately, or at some future time, qualify as an “investment” under NAFTA disciplines. 

P3s and International Trade in Services tc "P3s and International Trade in Services " \l 2
The design, construction and operation of water and sewage works are services as defined by both NAFTA services disciplines (Chapter 12) and by the General Agreement on Trade in Services (GATS) to the WTO.  Both services regimes are built on the same framework and include similar requirements. 

However, while the GATS and Chapter 12 have similar features - there are significant differences in the coverage of these regimes.  Under NAFTA Chapter 12 coverage is universal for traded services subject to few exceptions
 and certain reservations for non-conforming measures.  It is often described as top down in its application.  The GATS also applies universally to traded services except those delivered in the exercise of government authority.  However, only certain GATS provisions apply across the board to all services.  National Treatment, Market Access, Domestic Regulation and certain other key provisions apply only to service sectors with respect to which Canada has made specific commitments.  Accordingly, the GATS is described as both top down and bottom up in its application. 

Another distinction between the two regimes concerns their respective definition of trade in services.  The GATS includes within the ambit of the definition of trade in services - the supply of service ... by a service supplier of one Member, through commercial presence in the territory of any other Member (Article 1).  By defining trade in services in this manner, the GATS includes the right of establishment for foreign service providers and, for that reason, has features that are analogous to NAFTA investment rules.  This explains why the WTO has described it as the first multilateral agreement on investment.

On the other hand, under NAFTA services rules cross-border trade in services does not include the provision of a service in the territory by an investment in that territory [Article 1213].  Accordingly where this is the mode of delivery, a P3 contract would, unless otherwise exempt, be considered trade in services under the GATS but not under NAFTA.  On the other hand, the provision of engineering, design and other services by a US based parent, or subsidiary of the P3 partner would be governed by NAFTA service provisions.

More to the point, and as we have seen, the delivery of services through a resident subsidiary of a foreign investor, would be subject to NAFTA investment disciplines which replicate, with some additional requirements, the key obligations of Chapter 12.

Investment and Services Disciplines if Applied Subject to No Reservations tc "Investment and Services Disciplines If Applied Subject to No Reservations " \l 2
In order to illustrate the nature of the constraints imposed by Canada’s commitments under the NAFTA and WTO, the application of the following disciplines to P3 undertakings is assumed. Several of the following disciplines - including investment disciplines concerning expropriation, treatment in accordance with international law, and dispute resolution - clearly apply to all P3 undertakings.  The application of other disciplines, may be ameliorated by safeguards and exceptions, which may or may not apply to a particular P3 project.  The applicability of these safeguards is explained further in Part III. 

National Treatment tc "National Treatment " \l 3 

The investment and services disciplines of both NAFTA and the WTO are built on the same foundation, the first principles of which are National Treatment, and Most Favoured Nation Treatment.  Article 1102 of NAFTA investment provisions defines National Treatment this way:

1. Each Party shall accord to investors of another Party treatment no less favourable than that it accords, in like circumstances, to its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments. 

3. The treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a state or province, treatment no less favourable than the most favourable treatment accorded, in like circumstances, by that state or province to investors, and to investments of investors, of the Party of which it forms a part.

Similar obligations are defined by NAFTA services provisions and those of the GATS as well.

Thus National Treatment requirements would, for example, prohibit government restrictions on the participation of foreign corporations in P3 undertakings.  Moreover National Treatment obligations would also extend to the participation of subcontractors and therefore preclude requirements that the P3 partner favour local goods and services, because such local preferences deny National Treatment to foreign goods,
 investors and service providers.

Another problematic feature of National Treatment is that it defines local investors and service suppliers to include public sector agencies and crown corporations, making no distinction between public and private sector services, or non-profit and for-profit providers.  This casts into doubt the viability of funding, regulatory and institutional measures, which explicitly or effectively favour public sector services. 

National Treatment also applies to government measures, which may not appear to be discriminatory, but which effectively treat foreign goods, investors and service providers in a discriminatory manner.  For example a requirement that any P3 partner use local water testing facilities, or employ lab technicians that are certified in that jurisdiction, may effectively discriminate against foreign corporations that have integrated their North American testing operations.
 
Finally, to the degree that P3 initiatives may represent a departure from past practice, they will establish National Treatment benchmark against which future government initiatives will be measured.  For example, a decision by a municipal government to invite private sector P3 tenders with respect to a water or sewage undertaking may obligate it or other municipal governments to open other undertakings to private tenders.  Thus while P3 undertakings may be promoted as pilot projects, they may in fact create binding precedents that must be followed in future cases.  A related point, concerns the impact of such initiatives on reservations established for non-conforming measures, but which are obviated by liberalizing reforms.  We return to consider this question, below. 
Most Favoured Nation Treatment tc "Most Favoured Nation Treatment " \l 3
Article 1203: Most-Favored-Nation Treatment provides that: Each Party shall accord to service providers of another Party treatment no less favorable than that it accords, in like circumstances, to service providers of any other Party or of a non-Party. Article 1204: Standard of Treatment further provides that Each Party shall accord to service providers of any other Party the better of the treatment required by Articles 1202 and 1203.  Similar requirements are set out under Article 1103 concerning investment, and under GATS MFN article and also its provisions concerning Market Access. 
Performance Requirements tc "Performance Requirements " \l 3
NAFTA prohibits government measures which would impose certain requirements as conditions to the exercise of the investor rights established by Chapter 11.  These explicitly prohibit a number of the conditions which have typically been features of arrangements to contract out public services.  For example, the RFP for the Halifax Harbour P3 required the proponent to submit an Economic and Industrial Benefits Plan which had to describe the efforts the proponent will make to ensure that the project optimizes local economic development opportunities.  These benefits were to be quantified and expressed as a dollar value of Nova Scotia content.

However desirable the objective of fostering local economic development may be, as noted, it clearly cuts directly against the grain of the first principle of free trade - non-discriminatory treatment of foreign goods, investors and services providers.  Thus not only would such measures offend NAFTA and GATS National Treatment obligations, but they would also violate the prohibitions established by Article 1106 which stipulates that:

No Party may impose or enforce any of the following requirements, or enforce any commitment or undertaking, in connection with the establishment, acquisition, expansion, management, conduct or operation of an investment of an investor of a Party or of a non-Party in its territory:

(b) to achieve a given level or percentage of domestic content; 

(c) to purchase, use or accord a preference to goods produced or services provided in its territory, or to purchase goods or services from persons in its territory; 

(f) to transfer technology, a production process or other proprietary knowledge to a person in its territory, except when the requirement is imposed or the commitment or undertaking is enforced by a court, administrative tribunal or competition authority to remedy an alleged violation of competition laws or to act in a manner not inconsistent with other provisions of this Agreement.  [this constraint doesn’t apply to conditions attached to the receipt or continued receipt of an advantage in connection with an investment - ss. 3].

Thus unless such requirements are exempt, the provisions of any P3 contract that require preferential treatment for local goods, or services or otherwise foster local economic development would clearly violate these broad NAFTA constraints.

Remarkably, Article 1106 applies to all investors including those from non-NAFTA countries and Canadian investors as well.  This is because unlike most NAFTA investment rules that apply only to investors of another Party, Article 1106 applies to “an investment of an investor of a Party or of a non-Party in its territory.”  However, while the constraints imposed by this Article apply across the board, only foreign investors have recourse to powerful enforcement machinery this Chapter provides.

Expropriation tc "Expropriation " \l 3
The NAFTA expropriation rule prohibits government measures, which directly or indirectly nationalize or expropriate an investment of an investor of another Party in its territory or take a measure tantamount to nationalization or expropriation of such an investment.
  When expropriation, so - defined, is deemed to have occurred, the investor must be compensated for the full market value of its investment.  The facts that the expropriation was for a public purpose; carried out on a non-discriminatory basis; and in accordance with due process of law has no bearing on whether or the quantum of damages that must be paid.

The expansive scope of this expropriation rule is only now coming to light and was recently described by the BC Supreme Court in commenting on a decision by a NAFTA tribunal to award damages against Mexico, because a local municipality denied Metalclad a US hazardous waste company a permit to establish a 650,000 ton/year on land already so contaminated by hazardous waste that local groundwater was seriously contaminated.  Reviewing the award of that Tribunal the judge concluded that: 

The Tribunal gave an extremely broad definition of expropriation for the purposes of Article 1110.  In addition to the more conventional notion of expropriation involving a taking of property, the Tribunal held that expropriation under the NAFTA includes covert or incidental interference with the use of property which has the effect of depriving the owner, in whole or in significant part, of the use of reasonably to be expected economic benefit of property.  This definition is sufficiently broad to include a legitimate rezoning by a municipality or other zoning authority.  However, the definition of expropriation is a question of law with which this Court is not entitled to interfere under the International Commercial Arbitration Act. [emphasis added]

In offering a critique of our views, the law firm retained by Canadian Council for Public Private Partnerships makes no reference to this key finding of a Canadian superior court, which is remarkable because the firm represented the disputing investor in those proceedings.  While other aspects of the case are noted, Mr. Justice Tysoe’s telling remarks about NAFTA’s expropriation rule is ignored.

The Tribunal’s view represents a stark contrast to the meaning of expropriation under Canadian law which has consistently refused to treat the exercise of municipal land-use authority as giving rise to such claims.  It is certainly arguable, that by this NAFTA standard any government action, which diminishes the value of foreign investment interests could found a claim for damages under this rule.

Moreover the right to compensation at fair market value also represents a substantial departure from Canadian legal principles concerning expropriation, which have always reserved to parliaments and legislatures the right to determine the quantum of compensation to be paid when governments expropriate property.  Similarly, the broad definition accorded investments under NAFTA, significantly expands the ambit of interests that might be entitled to compensation in cases of expropriation. 
For present purposes, the Metalclad case is important for two reasons.  First, it demonstrates the enormous breadth of NAFTA’s expropriation rule.  Second, it shows the wide latitude international arbitral tribunals will be allowed to interpret NAFTA investment disciplines as they see fit.  As the law now stands, Canadian governments at all levels are vulnerable to such claims for taking measures that would never be considered acts of expropriation under Canadian law.

Moreover, when the NAFTA Parties recently agreed to address certain problems that had arisen with the implementation of NAFTA investment rules - the matter of expropriation was not among them.

There are any number of ways in which this NAFTA rule may be offended by government measures affecting directly or indirectly the design, construction, financing or operation of P3 projects.  Thus, the failure to provide timely approvals, the imposition of public health or environmental orders, the early termination of a contract for alleged non-compliance or performance failure, or new regulatory standards might all be characterized as expropriation under the broad definition now accepted by a Canadian court.

Environmental and Public Health Regulation as Expropriation tc "Environmental and Public Health Regulation as Expropriation " \l 3
Article 1110 has now been invoked to challenge environmental measures in all three NAFTA jurisdictions.
  One present risk is that it might be invoked by a P3 partner to challenge environmental or public health measures that may require substantial expenditures to modify, or repair, the water or waste-water treatment facilities.  To the extent that such measures might diminish the value or profitability of private sector investment in this undertaking they are vulnerable to being challenged as offending the constraints of Article 1110.

However, it is possible for the provisions of a P3 to ameliorate the risk of such claims, by simply assigning the risk of such expenditures to the public partner.
  Obviously, in this case, the risk-transfer benefits putatively assigned to P3 projects would have to be adjusted accordingly.  However, the costs of ensuring adequate monitoring and performance in terms of health protection may nevertheless become contentious where for example these arise from the poor maintenance or monitoring practices of the private partner, or from administrative or remedial orders rather than changes in the law.

Because of the obvious relevance of such claims to an assessment of the risks associated with P3 undertakings, several of the cases that have been brought under the extraordinary dispute procedures of international investment agreements are described further below. 

Minimum Standard of Treatment tc "Minimum Standard of Treatment " \l 3
Another provision of Chapter 11 which applies to local government is the obligation under article 1105 to accord foreign investors a Minimum Standard of Treatment which is defined to mean treatment in accordance with international law, including fair and equitable treatment and full protection and security.  To date, in every NAFTA claim decided in favour of a foreign investor, the impugned measure was found to violate this requirement. 

However, the interpretation accorded this provision by two of the tribunals to have applied it, has now been criticized by the BC Supreme Court in the Metalclad case.  It is unclear how the Court’s ruling will be regarded by future arbitral tribunals that are entirely free to ignore it. Moreover a careful reading of Mr. Justice Tysoe’s reasoning indicates that the Tribunal’s broad reading of this provision would have been sustained had it crafted its reasons somewhat differently.

Moreover, Article 1105 is being asserted in several investment claims in a manner that it would substantially expand the scope of foreign investor claims.  Disputing investors are arguing that any failure to comply any NAFTA or WTO commitment may give rise to a claim under Chapter 11.  The potentially explosive impact this would have on the scope of investor-state claims prompted the NAFTA Commission to issue an official statement attempting to limit the application of this particular NAFTA rule.
  One of the world’s leading authorities on international law has now disputed the authority of the Commission to modify the application of Article 1105 in this manner.  For this reason the effectiveness of the NAFTA Commission statement should be considered an open question.
 

Domestic Regulation tc "Domestic Regulation " \l 3
Article VI of the GATS imposes broad constraints on the exercise of government regulatory authority affecting the delivery of services.  The remarkable feature of these provisions is their application to non-discriminatory domestic measures of general application.  In other words, no matter how equitable their design or application, such initiatives are prohibited unless they:

· based on objective and transparent criteria; 

· no more “burdensome than necessary”;

· in the case of licensing, restrict the supply of the service; and,

· administered in a reasonable, objective, and impartial manner.

The criteria delineated by these provisions are obviously imprecise, and subjective.  This creates a significant problem for policy and law-makers who must anticipate and steer clear of these broad constraints. 

By prohibiting measures which are more burdensome than necessary and allowing exceptions only for measures which are necessary to protect human, animal or plant life or health - the GATS introduces a requirement that has frustrated efforts to defend environmental and conservation measures when challenged before international tribunals.  According to international trade law, the test of “necessity” requires a nation to demonstrate that, inter alia, it has implemented the least trade restrictive method of achieving a legitimate objective.  

Take for example, the challenge of developing safe drinking water standards, particularly in light of scientific uncertainty about the precise point at which human health may be compromised by exposure to a particular pathogen or toxic substance.  If such a challenge is brought under the GATS to such a measure, an international trade tribunal would be invited to second guess the judgment of legislators and parliamentarians about whether some other and less “burdensome” approach might have been adopted to achieve the same goals.  Perhaps better water-shed management practices could have been established, or more stringent water protection measures imposed, or perhaps public officials could have been more vigilant in issuing boil water advisories.

Conversely, a government seeking to defend such measures would have to demonstrate: (1) that it canvassed every option which might have been adopted to achieve the environmental objective; (2) subjected each to an assessment of its impact on international trade in services, and (3) opted for the approach that was least restrictive of the rights of foreign service providers.

Furthermore, if the resolution of similar disputes is to guide, it is likely that a tribunal called upon to judge such standards, may have little regard to the precautionary principle as a justification for environmental measures at issue.
  Moreover, trade panels have demonstrated a remarkable alacrity for over-ruling public officials and lawmakers on the difficult policy, ethical and scientific questions that arise in determining appropriate standards for public health and environmental protection.
 

PART II: DISPUTE RESOLUTIONtc "PART II\: DISPUTE RESOLUTION" 
Dispute settlement procedures are established under NAFTA and the WTO to ensure compliance with the requirements of these trade agreements.  With one exception, these procedures may only be invoked by the Parties - sovereign national governments - to these treaties.
  That exception is the investor-state dispute regime established under NAFTA investment rules.

Under Articles 1121 and 1122 foreign corporations have been accorded what amounts to a virtually unqualified right to claim damages for violations of the broadly worded constraints established by this Chapter.
  Unlike the state-to-state dispute procedures of NAFTA and the WTO, investor-state claims engender no element of reciprocity.  In other words, foreign investors are subject to no obligations under the treaty they have been given the right to enforce.  The effect is to remove one the principal constraints that works to dampen the inclination of nations to seek enforcement of disciplines to which they must also submit.  While state-to-state disputes presents a significant risk with respect to P3 undertakings, because of their amenability to unilateral enforcement, NAFTA investment disciplines represent the most significant constraint on public policy, programmatic and regulatory measures as they affect P3 relationships.

When such disputes arise, they are decided not by Canadian courts or judges, but by international arbitration panels [Article 1120].  These tribunals operate under international law and according to procedures established for resolving international commercial disputes and which have no regard to third party rights or the public interest that are often at stake in such proceedings.

Thus, the deliberations of these tribunals are routinely held in camera.  Moreover, should a dispute arise concerning a P3 with a municipal or provincial government it would not have the right to participate in the proceedings, which would ensue.  In fact, the rules of confidentiality of such proceedings are so restrictive that Canada has been admonished on at least two occasions for sharing certain information with provincial governments implicated by such claims.
  While the NAFTA Parties have recently issued a statement, which would provide more latitude for sharing of such information with affected sub-national governments, these may only be exercised in accordance with the orders of investor-state tribunals.
 

The cases that have been brought under NAFTA and other international investment treaties
 illustrate the nature of the claims that might arise in the present context.  These have challenged:

· environmental and public health regulations concerning groundwater protection, air quality, and hazardous waste management ; 

· land use decisions by local governments;

· judicial decisions, including jury awards and appellate court determinations;

· the allocation of export quotas under the softwood lumber agreement;

· water export controls;

· the provision of courier and package services by Canada Post;

· local purchasing requirements and procurement practices, and 

· decisions to cancel contracts that privatized public services including waste, water and sewage services. 
 

While there has been only a modest number of such claims to date, there is evidence that NAFTA investment rules have already cast a pervasive chill over policy and legislative initiatives in Canada.
  The investor-state suit mechanism of NAFTA investment rules should also be seen as still in its infancy.  It is reasonable therefore to expect the number of foreign investor claims to grow in number as the scope and power of this enforcement mechanism becomes more widely understood.
Foreign Investor Claims Concerning P3 Projects tc "Foreign Investor Claims Concerning P3 Projects " \l 2
Case Studies

1.  Desona vs. Mexico tc "Desona vs. Mexico " \l 3 

However broad the application of NAFTA investment disciplines may be, it is clear that they do not provide a remedy for a mere breach of the P3 Agreement.  But an act that might represent a breach of contract may also represent a violation of the NAFTA and found a complaint under Chapter Eleven.

This happened in a case involving a claim for damages against Mexico by U.S. shareholders in a Mexican corporation, Desona.  The company’s complaint concerned an administrative order annulling its waste management contract that had been obtained by its municipal partner.

According to the Tribunal convened to decide the claim, Desona had persuaded the city to enter into the contract based on misrepresentations that were “unconscionable” and “fraudulent.”  Instead of 70 state-of-the-art vehicles, which it had promised in order to service the municipality of two million, Desona managed to muster only two used garbage trucks.

When the company failed so dismally to perform the contract, the municipality had it annulled.  Desona appealed to the courts, lost, and appealed again.  When it failed for the second time, Desona invoked NAFTA investor-state procedures to claim damages, arguing that the annulment represented expropriation of its interest in the contract and a failure to treat the company in accordance with international law.

Confirming that it was not bound to follow the decision of a Mexican national court, the Tribunal carefully considered but ultimately dismissed Desona’s claim.  In doing so, the Tribunal impugned the credibility of the U.S. investors and concluded the contract was established under false pretenses.  Nevertheless, and in spite of its characterization of the company’s conduct, the Tribunal declined to award costs against it.  This contrasts sharply with the consequences of making such a frivolous claim in a Canadian court which would likely result in an order of costs against the plaintiff on a solicitor-client scale, to discourage vexatious proceedings.  By declining to order costs against Desona, the Tribunal signalled a willingness to give serious consideration to even the most unmeritorious of claims, thus leaving the door open to similar suits.

2.  Générale des Eaux v. Argentine Republic tc "Générale des Eaux v. Argentine Republic " \l 3 

In a case involving a P3 agreement for water and sewer services, Compagnie Générale des Eaux (CGE), an affiliate or subsidiary of Vivendi, together with its Argentinian affiliate Compañía de Aguas del Aconquija (CAA), brought a claim for over U.S. $300 million against Argentina pursuant to the provisions of a bilateral investment agreement with features similar to those in NAFTA.
  The dispute arose from a Concession Contract that CAA entered into with the provincial government of Tucumán in 1995.  That contract grew out of a 1993 decision by the government of Tucumán to privatize its water and sewage facilities.

Disputes soon arose between CGE and the province concerning the Concession Contract and became the subject of extensive publicity and controversy.  The intractable nature of these disagreements ultimately drew the governments of France and Argentina into the dispute.

When efforts to settle the dispute failed, the French based conglomerate sued under the investment treaty.  The company cited a long list of grievances predominantly directed at the provincial government and its officials.  These included complaints that:

· health authorities had improperly issued orders and imposed fines concerning the company’s alleged failure to install proper water testing equipment, or conduct and provide proper water testing;

· an Ombudsman had improperly deprived CGE of the right to cut off service to non-paying customers, and;

· that the province had failed to allow proper rate increases.

The first issue the Tribunal addressed was its jurisdiction to consider the complaint in light of an explicit assignment by Concession Contract of such disputes to the exclusive jurisdiction of local administrative tribunals.  Rejecting this objection, the Tribunal found that notwithstanding this proviso, it had jurisdiction to hear the CGE claim that Argentina had violated its obligations under the investment treaty and held that:
Neither the forum-selection provision of the Concession Contract nor the provisions of the ICSID Convention and the BIT on which the Argentine Republic relies preclude CGE’s recourse to this Tribunal on the facts presented.
The Tribunal also confirmed that under international law:

it is well established that actions of a political subdivision of a federal state, such as the Province of Tucumán in the federal state of the Argentine Republic, are attributable to the central government.  It is equally clear that the internal constitutional structure of a country cannot alter these obligations.

But having found that it had authority to consider the complaint, the Tribunal also found that, given the complexity of the 111-page single-spaced Concession Contract, it was impossible for it to distinguish or separate violations of the investment treaty from breaches of the contract without first interpreting and applying the detailed provisions of that contract.  It also found that, absent a clear and independent breach of the investment treaty by Argentina, the Claimants had a duty to pursue their rights before the domestic tribunals referred to by the Concession Contract before seeking recourse to international arbitration.  Unhappy with the result, the company is now appealing the Tribunal’s award.

It is important in this regard to note that the circumstances of CGE case are distinguishable from those of the present case.  For, unlike the investment treaty that CGE relied upon, NAFTA investment rules explicitly bind sub-national governments.  It would not therefore be necessary for a foreign investor to establish an independent breach by Canada in order to found a claim under NAFTA rules.  This is clear from the Desona and Metalclad cases.

The case is important, however, for what it reveals about the inter-relationship of P3 contracts and the provisions of international investment treaties.  It makes very clear the fallacy of assuming that a municipal government could rely upon the provisions of a contract with a foreign investor to preclude recourse to international arbitration under NAFTA investment treaties.

The case is also relevant because it is illustrative of the types of disputes that may arise in the present context including those concerning water quality testing, universal service guarantees and rate regulation.
3.  Bechtel vs. Bolivia tc "Bechtel vs. Bolivia " \l 3
In 1999 and under pressure from the World Bank, the Bolivian government sold off Cochabamba’s public water system to a pool of investors including a Bechtel subsidiary, Aguas del Tunari.  Promises were made to pour millions into expansion and improvement.  But when the consortium raised prices, sometimes by more than 100%,  public anger erupted.  We understand that many Bolivian families living in and around Cochabamba, earn as little as $100 a month.  For them, a $20 water bill can be a catastrophe.

Protests and general strike that brought the city to a halt for four days, followed.  Ultimately the Bolivian government was persuaded to cancel its privatization deal with the Bechtel subsidiary. The company protested, claiming that factors other than increased water rates were responsible for the civil unrest.

It reaffirmed its commitment to meeting the area’s water service needs.  However, according to newspaper accounts Aguas de Tunari has now invoked a bilateral investment treaty between Bolivia and the Netherlands to claim more the US$25 million in damages for breach of its contract to supply water to the City of Cochabamba.

None of the pleadings or other material relating to this claim is available publicly.
Contracting out of NAFTA? tc "Contracting out of NAFTA? " \l 2
In the legal opinion prepared by Fasken, Martineau DuMoulin for C2P3, the authors take the position is that a properly drafted contract would eliminate the possibility that any public health or regulatory measure could be challenged as an expropriation, and that such a contract could avoid any claim for expropriation under NAFTA.  An opinion prepared by another firm for the Halifax Regional Municipality, goes one step further by suggesting that the P3 contract explicitly exclude the application of certain NAFTA and WTO disciplines.

We believe that both opinions misapprehend the fundamental principles of international law. There are few things that are certain about NAFTA investment rules, but one of them is that it is simply not possible for municipal governments through contractual, or any other means, to either deny a private sector partner recourse to NAFTA dispute procedures, or to alter in any way the rights foreign investors have been accorded by this treaty.  Nor, absent an amendment to NAFTA or the GATS, is it possible for any Canadian government through contractual or legislative means, to suspend, circumvent, or otherwise alter the binding obligations engendered by these trade agreements.

In fact, Canada has declared only one exception to the invocation of NAFTA enforcement procedures.
  In every other case, it has extended its prior and unilateral consent to be bound by the investor-state suit procedures.

Indeed the federal government has acknowledged the unconstrained access accorded foreign investors to these dispute procedures in a series of Q and A’s it tabled when it amended the International Boundary Waters Treaty Act to address the problem of water exports - it conceded:


Canada cannot prevent other countries, or, in the case of Chapter 11 of the NAFTA, private investors, from challenging its laws and regulations before dispute settlement or arbitration panels.

Of course the right to invoke these procedures is no guarantee of success, but the C2P3 assurance that municipalities can eliminate the possibility of foreign investor claims concerning P3 investments, is plainly wrong.

Moreover, we note that on every occasion that this assurance is offered by the C2P3 (we counted four), it is limited to claims arising under NAFTA expropriation provisions.  We gather, that this is tacit acknowledgment that the provision of a public-private partnership agreement would be irrelevant to any other claim arising under Chapter 11.

Claims in Contract vs. Claims Under NAFTA tc "Claims in Contract vs. Claims Under NAFTA " \l 3
Much of the opinion presented by the C2P3 is devoted to refuting the view, which is wrongly ascribed to us, that an investor state claim might be made simply to seek damages for breach of a P3 contract. This is not our view, and we said so rather plainly when introducing the case of Desona vs. Mexico in the opinion the firm critiques and here, that:

However broad the application of NAFTA investment disciplines may be, it is clear that they do not provide a remedy for a mere breach of the DBO contract.  

Rather our point, which is explicitly confirmed by Desona and other CGE cases, is that a breach of contract may also violate the provisions of NAFTA investment disciplines and give rise to a claim for damages on that account. 

Take for example, a dispute concerning a decision by a municipal government to cancel a P3 contract for non-performance, i.e. for cause.  That dispute might obviously give rise to a claim by either party for damages under the contract.  But on the same facts, a foreign investor might also invoke NAFTA investor-state procedures claiming damages for expropriation.

Moreover, in such a case, a foreign investor would have the right to choose its forum and might well prefer taking its claim to an international tribunal before which its public partner would have no right to standing.  While the private partner can not pursue damages in both venues simultaneously, it is quite clear from the Desona, Metaclad and CGE cases, that it might go to court and if unsuccessful, then seek recourse under NAFTA.   

Alternatively, a NAFTA claim concerning an investment made in consequence of a public-private partnership, might have nothing at all to do with its contract with the municipality, but rather concern the actions of government or public officials that arise quite independently of it.  For example, this might occur in a case where the claim related to an environmental or public health measure, such as those challenged successfully in the Ethyl, Metalclad the SD Myers cases, or currently under fire in the Methanex case.

P3 Contracts May Violate NAFTA Constraints

In fact, with one exception, the terms of a P3 contract are likely to be irrelevant to any NAFTA claim concerning investments arising from, or even in contemplation of, such a partnership. That exception would concern provisions of a P3 contract which themselves violated NAFTA investor guarantees.  As noted, this would be the case for example, where a P3 contract stipulated that its private partner give preferential treatment to local goods or services in breach of NAFTA prohibitions against such performance or offset requirements.

This being said, we note that an argument exists that a P3 contract would represent local government procurement, and therefore be exempt from this particular NAFTA prohibition.  However, for reasons we explore in detail elsewhere, we believe such contracts would not be considered local government procurement.
  As noted, the C2P3 opinion is uncharacteristically equivocal on this point noting only that: 
There is a serious question as to where the Chapter Eleven’s prohibition on performance requirements ends and where municipalities right to conduct procurement free of NAFTA constraints begins. 
Related to this point is the C2P3’s incorrect assertion that a P3 relationship could not give rise to claims by third parties, such as sub-contractors excluded by such local preferences.  Indeed such a claim has already been asserted by a Quebec based steel company, ADF, concerning the US “Buy America” requirements.  In that case, ADF was a subcontractor to a US Company contracted to build a highway interchange. 

The “Buy America” provisions at issue had been included in the subcontract agreement because federal law required this as a condition of federal funding.  It is simply undeniable that a third party subcontractor can invoke NAFTA investment rules concerning requirements of a P3 contract to which it is not even a party.  Moreover, unlike the Desona case, we believe that the ADF claim has a reasonable chance of success.
  We suspect that the authors of the C2P3 opinion may agree, because they represent the disputing investor in that case.  This being said, we agree that careful contract drafting may ameliorate the risk of disputes arising between P3 partners.  This is true for any contractual relationship.  What is not true is that by means of contract, the P3 partners may exclude the application of NAFTA and WTO disciplines, including those concerning dispute resolution, when disputes do arise.  In simple terms, and despite these claims to the contrary, it is not possible for such contract to:

i) bar recourse by a private partner to NAFTA enforcement procedures to claim damages for violations of NAFTA rules which may or may not also represent a breach of such a contract;

ii) exonerate provisions of the contract itself which may offend NAFTA constraints;

iii) prevent claims by third parties alleging that their investor rights have been violated by the P3 contract or government measures affecting it; or otherwise

iv) prevent the invocation of NAFTA enforcement procedures concerning government measures, such as public health orders, or environmental standards that may have nothing whatsoever to do with the terms of a P3 contract.

PART III: RESERVATIONS, EXCLUSIONS AND OTHER SAFEGUARDStc "PART III\: RESERVATIONS, EXCLUSIONS AND OTHER SAFEGUARDS" 

There are several ways in which the application of NAFTA and GATS disciplines may be ameliorated by exclusions, reservations or other exceptions established these trade agreements.  We consider these possibilities here, as we do the suggestion by the C2P3 that is possible to “virtually eliminate” the application of trade rules by careful drafting of the P3 contract.

NAFTA Reservations tc "NAFTA Reservations " \l 2
NAFTA reservations fall into two categories.  Those that are “bound” and may be amended, but only in manner that does not reduce their conformity with NAFTA requirements; and those that are “unbound” and which preserve the policy and regulatory prerogatives of government to establish new measures that may not compliance with trade constraints.  However the scope of permitted reservation is limited.  For example no reservations may be taken from NAFTA requirements concerning expropriation or the obligation to treat foreign corporations in accordance with international law.  These requirements, as we have seen, have emerged as among the most onerous and encompassing of NAFTA’s obligations.

Moreover with the solitary exception of the Investment Canada Act
,  Canada has taken no reservations from the application of NAFTA’s investor-state suit provisions.  This means that among other matters that may be litigated, is the question of the scope and application of any reservation Canada has declared.

Subject to these important qualifications, Canada has taken advantage of the opportunity to establish both bound and unbound reservations.  In the former category is its reservation for all non-conforming provincial and local government measures that were in place on Jan. 1, 1994.
  To be sustained, such measures must be maintained or promptly renewed.  Moreover, while amendments to non-conforming measures are allowed, these must not decrease the conformity of the measure with NAFTA disciplines.
 

While contracting out municipal and other public services has been a practice for governments and public agencies for some time, the establishment of P3 arrangements is a relatively recent innovation for most governments and would probably be regarded as a significant departure from past practice.  A more precise determination would depend upon the precise circumstances of the P3 contract.  Notice must also be taken of the consistent approach of trade dispute bodies to accord exceptions to NAFTA and WTO disciplines very narrow reading.
  While it is possible that any particular P3 contract may be considered an extension of non-conforming past practices, given the tenor of trade jurisprudence and the innovative character of such proposals, it would be imprudent to make such an assumption.

The unbound reservation that may be relevant to P3 undertaking concerning water and waster water services is set out in Annex II to the NAFTA
 concerning certain social services.  It provides: 

Canada reserves the right to adopt or maintain any measure with respect to the provision of public law enforcement and correctional services, and the following services to the extent that they are social services established or maintained for a public purpose: income security or insurance, social security or insurance, social welfare, public education, public training, health, and child care. [emphasis added].

The question then is whether a particular P3 contract would fall within the parameters of this reservation. In our view, this is unlikely for water, sewage, waste and other environmental services.  To begin with is the obvious point these services are not referred to - and the wording of the reservation suggests that it is intended to be exhaustive.

However, even if inclusion of such services might be implied, contracting with the private sector to provide a “social service” may remove that arrangement from the umbrella provided by this reservation.  The US view on this point was summed up the United States Trade Representative this way:

The reservation in Annex II U-5 (the US equivalent to Canada’s) is intended to cover services which are similar to those provided by a government, such as child care or drug treatment programs.  If those services are supplied by a private firm, on a profit, or not-for-profit basis, Chapter Eleven and Chapter Twelve apply.
 [emphasis added].

In other words, even should water or water-water services be considered “social services” under Canada’s Annex II reservation, the participation of private partner would, according to the US view, remove that service from the protection afforded by this reservation.  At least two commentators have taken the view with respect to health care services that the US position should not prevail.  They argue that the participation of private service providers should not prove fatal to this reservation, so long as public funding of the service is preserved.  The strength of this argument would depend therefore on the nature of financing arrangements negotiated with respect to a P3 project. 

For these reasons, we believe the application of either Annex I or II reservations to a P3 project for water and waster services in unlikely. 

Procurement tc "Procurement "  

The federal government has recently attempted to allay local government concerns about the impact of international trade rules on municipal government authority by pointing to exclusions for procurement under North American Free Trade Agreement (NAFTA), and the General Agreement on Trade in Services (GATS) to the World Trade Organization.
  These exclusions are relevant because Municipal governments are not yet subject to either the NAFTA or WTO procurement regimes.  Accordingly if a P3 contract can be considered procurement, certain investment and services disciplines would not apply to government measures relating to or affecting that project. 

However, federal assurances obscure the fact that certain NAFTA investment disciplines - including those concerning Expropriation, Treatment in Accordance with International Law, and Dispute Resolution - would apply to a P3 initiative even if it might qualify as government procurement.  Moreover Canada continues to pursue trade liberalization objectives for procurement under NAFTA, the WTO and as part of its Free Trade of the Americas’ agenda, so the continued exclusion of provincial and municipal measures under NAFTA and WTO procurement rules is by no means certain.  Finally, the allocation of federal infrastructure funding will attract NAFTA and WTO procurement disciplines because these do apply to such federal measures.

All of this assumes however, that P3 projects for water and waste water services would be considered government procurement.  For the following reasons, we believe that this is unlikely. 

Defining Procurement tc "Defining Procurement " \l 3
Neither the WTO nor NAFTA agreements define the term “procurement”, which is usually understood as limited to the purchasing of products and services by governments and government agencies for their own consumption, direct benefit or use.  To illustrate, the Government of Canada in its General Notes in Appendix I to the WTO Plurilateral Agreement on Government Procurement (GPA) defined the Agreement’s scope as covering acquisition of property or services “for the direct benefit or use of the government.” 
  Similarly, the uniform regulations governing procurement contracting methods, requirements, and procedures of the US federal government 
 defines “procurement” as synonymous with “acquisition,” which, in turn, is understood narrowly as contracting “by and for the use of the Federal Government.” 

Accordingly, contractual arrangements with governments but concerning the provision of goods or services for the use or benefit of individuals and entities outside the government would not be considered “procurement.”  Express statements to this effect in the relevant legal instruments only serve to reinforce this conclusion.  For instance, Canada’s General Notes in Appendix I put government provision of goods and services, given to individuals, firms, private institutions, and sub-central governments outside the scope of the term “procurement” under the WTO Plurilateral Agreement on Government Procurement.
 Article 1001.5 of NAFTA is phrased in virtually identical terms: “[p]rocurement does not include: (a) government provision of goods and services to persons or state, provincial and regional governments.”
 

Rather such arrangements are more likely to be considered concession agreements, which are defined as: 

agreements where public authorities entrust a third party with the overall or partial management of works or services which are normally the authority's responsibility and for which the third party in essence assumes the operating risk.
 

Since, “procurement” is commonly understood as referring solely to the acquisition of goods or services by government for its own use, and concessions to be about revenue generation or providing goods and services to those outside government, it is reasonable to expect that the present HRM initiative would not be considered government procurement.

The Contracting Policy of the Treasury Board Secretariat of Canada, an agency responsible for the establishment of the procurement policy of the federal government of Canada, supports this conclusion. Section 3 (a) Application of the Policy characterizes concession contracts as “revenue-producing contracts” and excludes them from the coverage of the Policy which, otherwise, applies to contracting by “all departments and agencies, including departmental corporations and branches of the federal government.”

Yet further support for this characterization can be garnered from one of the investor-claims to have been resolved under NAFTA, concerning a contract between a foreign investor and a municipal government for solid waste management services.
 

 HYPERLINK "http://www.apecsec.org.sg/govtproc/gp_cda.html" In fact “concessions” may be regarded as quite distinct from “procurement” arrangements.  The former involves the transfer of responsibility from government to a third party concerning the provision of goods or services to the public, whereas the latter refers to the acquisition by the government of “economic” goods or services from a third party for the government’s own consumption.

Furthermore, even if we are wrong on this point, it would still be unclear that a public-private partnership to provide goods and services would qualify as government procurement.  In fact, the very notion of partnership fits poorly with the arms length character of the typical purchase and sale procurement contract.  Conversely, given the duration of many P3 contracts, which may extend to the entire life of the proposed facilities, these initiatives are arguably more akin to the privatization of these erstwhile municipal services than to procurement.  Alternatively, a P3 partnership may be considered to represent a hybrid between an outright sale and a concession or procurement arrangement. 

The uncertainty that abounds here has been acknowledged in the opinion prepared for the Canadian Council for Public Private Partnerships which is far less sanguine about the characterization of P3 contracts as procurement that the federal government appears to be.  According to its opinion:

A municipality would normally enforce such performance requirements in the context of a procurement and municipal procurements are not subject to NAFTA.  There is therefore a serious question as to where Chapter Eleven’s prohibition on performance requirements ends and where the municipalities right to conduct procurements free of NAFTA constraints begins.  In addition, Article 1108 excludes “procurement by a Party” from Chapter Eleven discipline.  Although the full scope of that exclusion has not been tested, many would argue that it covers municipal procurements such that municipalities can demand performance requirements as a condition of a contract. [our emphasis]

While this assessment purports to take issue with our views, in fact we concur with it, adding only that while some may argue that a P3 contract is procurement, others may take the contrary view, and muster in support of their contention the arguments we set out above.  The irrefutable point however, is that should a trade challenge or foreign investor claim arise in this context, an international tribunal will determine how the P3 contract is to be characterized for NAFTA purposes.  Not only does this leave this fundamental question to the vagaries of international trade dispute resolution, but given the approach adopted by these tribunals to date, it is unlikely in our view, that the full rights of foreign investors would be denied because of the ill-defined boundaries of government procurement relationships.
In the Exercise of Government Authority tc "In the Exercise of Government Authority " \l 2
As noted the GATS applies to all measures taken by governments and non-governmental bodies

and therefore applies to measures concerning water and waste-water services unless these qualify for the only general exclusion from these disciplines, which is for services supplied in the exercise of government authority - a term defined by Article I:3(c) this way:

a service supplied in the exercise of governmental authority means any service which is supplied neither on a commercial basis, nor in competition with one or more service suppliers. [emphasis added].

Unfortunately, the terms of this definition are not specified, which has fuelled debate about the scope of this exemption.  In a paper on environmental services, the WTO Services Secretariat acknowledges the ambiguity of these terms, and recounts very different views of their meaning.
  A recent paper by British Columbia’s Ministry of Employment and Investment provides an excellent review of the various and inconsistent interpretations that have been proffered about the meaning of this GATS article.
 

We believe that the provision of design, and construction services for water and waste-water facilities by the private sector, would clearly fall outside the s.I:3(c) exclusion.  Nevertheless, it could be argued that the actual operation of water and sewage plants are subject to this GATS safeguard.

However, the private partner’s interest in such a contract would be purely commercial.  There is also a parallel here to questions about the scope of Canada’s reservation for “social services” under Annex II to NAFTA, which as noted, the US has stated is vitiated by private sector participation.
  Furthermore, in deciding whether water or sewage services are being delivered “in competition with one or more service providers,” no guidance is offered with respect to such questions as whether the frame of reference for this determination would be local, regional, provincial or national.

It is difficult to predict how a WTO dispute panel would resolve these issues.  We do know, however, that WTO dispute bodies have demonstrated a great propensity for giving GATS disciplines a very expansive reading.
  In our view it is unlikely that a P3 contract for water or sewer services would satisfy the requirements of s. 1(3)(c) of the GATS, and certainly imprudent to assume that result.

Conclusiontc "Conclusion"
Notwithstanding the length of this opinion, it is far from complete in canvassing all of the international disciplines that should be taken into account when P3 contracts are considered in light of the diverse and complex disciplines of international trade law.  We believe the fiduciary obligations of governments, as well as their mandates to protect the environment and health, now require a careful consideration of these questions before commitments are made to pursue P3 initiatives.
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�The Canadian Council for Public-Private Partnerships Submission to the Walkerton Inquiry.





�See note 1,  Fasken Martineau DuMoulin LLP - the firm’s involvement in two of the cases that figure in its opinion, was not disclosed.


�With the proviso that not all claims may be public, to date 9 foreign investor claims have been brought against Canada, and seven each against the United States and Mexico. A summary of these cases can be found in Mann and Public Citizen. The most comprehensive collection of documents concerning these claims may be found on a privately managed web-site. No NAFTA government maintains and comprehensive digest of ongoing cases.


�Renato Ruggiero, the first Director General of the WTO, when describing the achievement of having established the General Agreement on Trade in Services (GATS), put it this way:





the GATS provides guarantees over a much wider field of regulations and law than the GATT; the right of establishment and the obligation to treat foreign service suppliers fairly and objectively in all relevant areas of domestic regulation extend the reach of the Agreement into areas never before recognized as trade policy.  I suspect that neither governments nor industries have yet appreciated the full scope of these guarantees or the full value of existing commitments.





Ruggiero 1998 - Towards GATS 2000, A European Strategy - Address to the Conference on Trade in Services. Brussels, June 2.


�For example, in response to what it argued was foot dragging by Canada in implementing a ruling against it by the WTO in the “Split-Run Magazine” case, the US threatened to impose $300 million in retaliatory sanctions including against Canadian steel exports which of course have little to do with magazines but a great to do with the responsible Minister’s  constituents.


�Note 1, at p. 7.


�Under the NAFTA Article 1139, “investment” is defined to include all forms of equity, debt and other interests, in both tangible and intangible property including:


interests arising from the commitment of capital or other resources in the territory of a Party to economic activity in such territory, such as under 


(i) contracts involving the presence of an investor's property in the territory of the Party, including turnkey or construction contracts, or concessions, or 


(ii) contracts where remuneration depends substantially on the production, revenues or profits of an enterprise;


�These are limited to certain financial and air services, procurement by a Party or a state enterprise and subsidies or grants provided by a Party or a state enterprise, including government-supported loans, guarantees and insurance [Article 1201].


�Unless removed, this characterization can be found on the GATS homepage on the WTO internet site.


�See Article 301.


�Epps and Flood ***


�The RFP issued by the Halifax Regional Municipality includes several provisions which require proponents to develop a plan to foster local economic development as part of their proposals. For a discussion of these provisions see this authors opinion - A Legal Opinion concerning the Potential Impact of International Trade Disciplines on the Proposed Public-Private Partnership concerning the Halifax Harbour Solutions Project, Sept. 2001.





�Article 1110 provides: NAFTA Article 1110 provides that:


1. No Party may directly or indirectly nationalize or expropriate an investment of an investor of another Party in its territory or take a measure tantamount to nationalization or expropriation of such an investment ("expropriation"), except:


(a)	for a public purpose;


(b)	on a non-discriminatory basis;


(c)	in accordance with due process of law and Article 1105(1); and


		on payment of compensation in accordance with paragraphs 2 through 6.





2. Compensation shall be equivalent to the fair market value of the expropriated investment immediately before the expropriation took place ("date of expropriation"), and shall not reflect any change in value occurring because the intended expropriation had become known earlier. Valuation criteria shall include going concern value, asset value including declared tax value of tangible property, and other criteria, as appropriate, to determine fair market value. 


3. Compensation shall be paid without delay and be fully realizable.





�The United Mexican States vs. Metalclad Corporation, 2001 BCSC 664, reasons for judgement of the Honourable Mr. Justice Tysoe, released May 22, 2001 at para. 99.


�See note 1.


�See the statement released to the media under the heading  Free Trade Commission Clarifications Related to NAFTA Chapter 11July 31, 2001: NAFTA Parties Agree On New Limits To Investor-State Disputes.








�Ethyl Corp.v.Canada; S.D. Myers v. Canada Partial Award, Nov. 13; and Methanex v. The United States, and most recently a claim concerning Canada’s ban on the use of lindane for canola seed production. See the Howard Mann, Private Rights, Public Problems, International Institute for Sustainable Development and the World Wildlife Fund, 2001.


�See note 12, for example, the RFP for the Halifax Harbour P3 anticipates the possibility that more stringent laws may be enacted that require modifications to facilities or to their management, operation and maintenance. The HRM proposes to either pay those costs directly or adjust the fees payable to its private partner to cover them. It also provides that disputes concerning such costs, be resolved in accordance with specified dispute procedures.





�See note 16.


�2nd Opinion of Sir Robert Jennings, introduced by the disputing investor, in Methanex v. The United States, and available at � HYPERLINK "http://www.naftaclaims.com" �www.naftaclaims.com.�


�Growth Hormones case.


�Trebilcock and Howse; The Regulation of International Trade (2nd ed) at p. 395-97 and 440. and Howard Mann, Private Rights and Public Problems, 2001, for the International Institute for Sustainable Development and the World Wildlife Fund.


�While the bi-national panel review procedure provided for under Chapter 19 of NAFTA contemplates third party participation, the procedures may only be invoked by the three NAFTA Parties.


�Under Article 1122 Canada has unilaterally consented to international arbitration of claims arising under the Chapter notwithstanding the absence of any contractual relationship with the foreign investor. While foreign investor must waive their rights to pursue similar claims before domestic courts they need not exhaust domestic remedies before resorting to international dispute resolution [Article 1121].


�Pope and Talbot v. Canada, Decision of Feb. 14, 2000, at para 6, and S.D. Myers and the Government of Canada, Procedural Order No. 16, May 13, 2000, at para. 14.


�See note 16.


�See note 17 and also see Public Citizen, and Friends of the Earth, NAFTA Chapter Eleven, Investor-to-State Cases, Bankrupting Democracy, Sept. 2001.


�These two cases arose under provisions of bi-lateral investment treaties with features similar to those included in Chapter Eleven.


�See note 27.


�Robert Azinian and the United States of Mexico, International Centre for Settlement of Investment Disputes (Additional Facility) Case No. Arb(AF)/97/2, Nov. 1, 1999.





�Compañía de Aguas del Aconquija, S.A.& Claimants v. Argentine Republic, Respondent, ICSID (Case No. ARB/97/3).


�Fred Dickson, Patterson, Palmer, Hunt and Murphy, Executive Summary of Review of Shrybman Opinion and Comments on its applicability to the HRM Project, Nov. 2, 2001 [referring to the opinion concerning the Seymour Water Filtration Plant not the HRM project].


�Annex 1138:3 for A decision by Canada following a review under the Investment Canada Act.


�Article 1122:1.


�Methanex, a Canadian company, is claiming $970 million in damages because it alleges that ground-water protection measures established by California other states offend NAFTA expropriation and other rules, and have prevented it from marketing a fuel additive it manufactures.


�See Articles 1004, and  1106.


�See our opinion concerning a proposed P3 agreement to provide sewage treatment facilities for the Halifax Region - Oct. 2001.


�NOTICE OF ARBITRATION before the International Centre for Settlement of Investment Disputes (ICSID) ADF GROUP INC. vs. THE GOVERNMENT OF THE UNITED STATES OF AMERICA, at para. 14 and 15.





�Annex 1138.2.


�No reservation applies to Article 1110: Expropriation and Compensation.


�Articles 1108 and 1206.


�Trebilcock and Howse; The Regulation of International Trade (2nd ed) at p. 395-97 and 440. and Howard Mann, Private Rights and Public Problems, 2001, for the International Institute for Sustainable Development and the World Wildlife Fund.


�It should be noted that this Annex II reservation applies only to certain NAFTA disciplines - these are National Treatment (Articles 1102, 1202)  Most_Favoured_Nation Treatment (Article 1203)  Local Presence (Article 1205) Senior Management and Boards of Directors (Article 1107), but not others, such as expropriation (Article 1110) or Performance Requirements (Article 1106).


�Correspondence from the USTR, Michael Kantor to the Attorney General for the State of Oregon, Mar. 1996.


�See Questions and Answers, The GATS and Municipalities, an unattributed document that has been circulated by federal trade officials at meeting with municipal governments, 2001.


�http://www.wto.org/english/tratop_e/gproc_e/can_note.doc.


�Federal Acquisition Regulations (FAR).


�http://www.arnet.gov/far/current/html/Subpart_2_1.html#1046492.


�http://www.wto.org/english/tratop_e/gproc_e/can_note.doc.


�http://www.dfait_maeci.gc.ca/nafta_alena/chap10_e.asp#Section A.


�This European Commission definition can be found at 	http://europa.eu.int/comm/internal_market/en/publproc/general/concen.htm.


�http://www.tbs_sct.gc.ca/pubs_pol/dcgpubs/contracting/contractingpol_1_e.html#app.


�See the discussion of the ADF case, infra, in Part V.


�See note 1, p.14.


�GATS 2000, Environmental Services Proposal from the EC and their Member States, Dec. 2000.


�Ministry of Employment and Investment, GATS and Public Service Systems, Discussion Paper 02 April 2001.


�United States Trade Representative has stated:


The reservation in Annex II (II-U5) is intended to cover services which are similar to those provided by a government, such as child care or drug treatment programs. If those services are supplied by a private firm, on a profit or not-for-profit basis, Chapter Eleven and Chapter Twelve apply. If a private firm provides those services on contract to the government, then it is considered government procurement. [emphasis added].


As related in a letter by Ontario’s Deputy Minister of Health to her federal counterpart, dated Oct. 23, 1995. Excerpts from this correspondence are also reproduced in Inside NAFTA, Vol. 2, No. 24 – November 29, 1995.


�See WTO disputes concerning Canada’s Auto Pact: Canada - Certain Measures Affecting the Automotive Industry, AB-2000-2; and Europe’s preferential tariff treatment of bananas imported from certain former colonies under the Lome Convention: European Communities - Regime for the Importation, Sale and Distribution of Bananas – AB 1997-3.
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