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Introduction

We would like to thank the Committee for this opportunity to make a presentation to you today.

Hamilton’s water system has become both famous and infamous across Canada in the 10 years since its operation was handed over to Philips Utilities.  It was the first large water system in Canada to be contracted out to a private operator.  

Now the people of Hamilton and this newly elected Council have the opportunity to evaluate the experience of the past 10 years and to decide whether to contract it out again, or whether to bring it back into direct municipal operation. You have a very important decision to make and we sincerely welcome the opportunity to comment.

The Canadian Union of Public Employees (CUPE) does not represent the employees at the City’s water and wastewater treatment facilities and outstations.  We represented five maintenance staff when the operations were contracted out and those five positions have since been eliminated.

We are here today as residents of Hamilton and as a union that is very concerned about the issues of water. Our presentation today is about the best way to deliver one of the fundamentals of human life – safe, clean, accessible water. 

The staff report from the Public Works Department, Water and Wastewater Division, presented to the January 5 2004 meeting of the Public Works, Infrastructure and Environment Committee recommends that you continue to contract out the operation of water and waste facilities instead of bringing the service back in-house. 

CUPE recommends strongly that you adopt the so-called “Municipal Model” and bring all operations and maintenance of the water and wastewater systems back into direct municipal delivery.  

 We contend that direct municipal delivery will better ensure the health and safety of the people of Hamilton, the long term environmental health of the City’s water supply.  We also think that direct operation will be a better deal financially for the residents of Hamilton and is the best way to meet the municipality’s performance objectives.

 Canadian Trends -  Keep it Public
Clean, safe and affordable water is essential to human health and well-being. It is a basic human right for people across Canada and around the world. Publicly funded, delivered and operated water systems are the only way to assure high quality, accessible and accountable water services for all.

Canadian water systems were built with taxpayer money. They belong to the people, not to for-profit corporations. Over the past several years, however, we have seen increased efforts by private corporations, primarily huge multinationals (Suez, Veolia [formerly Vivendi], RWE, Thames), trying to break into the Canadian market.  At the same time, we have seen strong community campaigns against privatization.

Almost all of Canada’s municipal water and wastewater systems remain under public control, owned and operated by municipalities.   Only 6% of Ontario’s municipal water and wastewater operations are contracted to private companies.

Several of Canada’s large municipalities have considered contracting out or privatizing some part of their water and wastewater system since the Regional Municipality of Hamilton-Wentworth entered into a public-private partnership (P3) with Philips Utilities in 1994.  Most major cities have decided to keep their water operations and facilities public.

Last year, Winnipeg City Council chose to proceed with a new publicly owned and operated water treatment plant, rather than involving private corporations in service provision.

Halifax awarded a contract for harbour cleanup and sewage treatment to Suez in the fall of 2002, but backed out of the contract in 2003 when the French multinational refused to take responsibility for meeting environmental standards.  The mayor admitted that cancelling the P3 deal would save millions of dollars on the project.

U.S. Filter, a subsidiary of the French corporation Veolia, owns and operates Moncton’s sewage treatment plant. The company made an unsolicited bid to take over the whole system and the mayor was tempted by the prospect of taking a 20-year upgrading program off the City’s books.  A consultant hired to evaluate the options reported back in 2003 that the City can implement a 20-year upgrading program more economically itself than through the proposed P3 arrangement over that same period.

Late in 2002, Toronto City Council turned down a proposal for transferring its water and wastewater system to an arms-length board.

In 2000, the Greater Vancouver Regional District decided against a P3 arrangement for the operation of a new water filtration plant.  Saint John, New Brunswick chose the public route.  So did Kamloops in British Columbia in 2001.

These examples demonstrate that it cannot be assumed that contracting out operations is the best municipal option.  Each municipality has to weigh the supposed advantages of private operations against the advantages of public operation.  Major Canadian municipalities are coming to the conclusion that public service delivery is better.

Public ownership is essential for public health and safety
There are several general reasons why we believe that public ownership and service delivery is necessary for meeting the public interest and municipal responsibilities in delivering water and treating wastewater.  Briefly, some of these general considerations are:

· Public health and safety has to be the paramount consideration for delivery of water and treatment of wastewater.  Private corporations have profit, not public good, as their primary objective.  Water systems must be owned by the people and operated in their interest.
· There is a loss of control and lack of accountability when services are privatized.  Justice O’Connor said:

“Municipal ownership, and the ensuing responsibilities, should provide a high degree of public accountability in relation to the local water system. In the event of mismanagement, municipal residents are in a position to hold those responsible accountable through the electoral process.”

No contracts with private companies can make them fully accountable.  Private companies are accountable first to their share-holders, not to the residents they serve.  Council Committees and public boards are open to hear public opinion and to have their decisions and actions scrutinized by the public.  Corporate boards are not.  
· There is a loss and lack of openness and transparency in contracts with private service providers.   When was the last performance review of Hamilton’s water operator conducted and presented to Council and the public? Justice O’Connor recommends that contracts for the operation of water systems should be made public.  “The concern for water quality justifies full publicity in the operation of a community’s water system, whether it is run privately, by the public, or as a mixed system.”

· The stated rationales for P3’s and contracting out are usually financial.  But there is no evidence that they cost less than direct public ownership and operation.  In fact, it can often be shown that public financing is a better value for the residents.  Moving debt or operating costs off of the City’s books does not make the service less expensive for the people who pay; it only hides the expenditure in one budget and moves it to another.  The same people still pay.

Private companies don’t put money into public services for free.  If they borrow, the service users pay it back, plus the interest rate that is higher than a government rate.  They build in a rate of return on their investment.

CUPE is aware that Hamilton and municipal governments across the country face terrific financial challenges.  Downloading from senior levels of government without the transfer of adequate funds or funding mechanisms has left lower tier governments in a financial crunch. 

Water and wastewater infrastructure in Hamilton, as in the rest of Ontario, is reaching the end of its life cycle and is in need of major capital reinvestment.  Over the next 15 years, Canadian water and wastewater infrastructure improvements are projected to cost up to $90 billion.  CUPE will continue to pressure federal, provincial and territorial governments to provide more funding for municipal water and wastewater systems.  

Evaluating the two models

Public Works staff set out a list of objectives against which they measured the alternatives of continuing to contract out water and wastewater operations or bringing them back in house.

They are:

· Quality of service

· Operating flexibility, innovation and efficiency

· Hamilton Systems Asset Protection

· Continuity of service

· Operations staff

· Environmental and public health impact

· Control over the system

· Cost of service

· Capital projects

· Risk to the City of Hamilton

· Contract Transition Process

We note that no weighting or priority is overtly assigned to any of these criteria.  Are they all of equal importance in making this decision?  Business issues are reported first.  Are they the most important?  We said before and we will keep repeating it:  clean, safe accessible water is a necessity of life.  Public health and safety has to be the paramount criteria for evaluating water systems.

The Report’s authors conclude that each model is able to meet the objectives, however, they submit that:

“…the “Contract Model” is better able to meet the objectives of: operating flexibility, innovation and efficiency; minimizing impact due to operations staff; achieving best value; minimizing risk and minimizing issues related to the transition process ….  The “Municipal Model” is equally able to meet the objectives of: quality of service; asset protection; continuity of service; minimizing environmental impact; control over the system; control over capital projects, but has no clear advantages over the “Contract Model”.  

We will not take your time to review all of the advantages and disadvantages that staff have attributed to each in order to reach their conclusions, but we do want to comment on each.  We believe that even using these criteria it is possible to show that the “municipal” or public model is better for Hamilton and Hamiltonians.  

It is important that we learn from the experience of the past 10 years.

In addition to evaluating two proposed models, the Public Works Department has engaged the legal firm of Gowlings to review its operating contracts and make suggestions for improvements for the next one.  The theory, which Gowlings promotes at all kinds of conferences, is that there can be a contract between the municipality and a contractor that will overcome the problems that existed in the past 10 years with the private operator.   But Hamilton’s experience demonstrates precisely that private companies can walk away from contracts, as Philips did with recycling when they couldn’t make a profit, or they can go bankrupt, even when they’re as big as Enron.  No contract is a guarantee.   

1. Quality of service

The quality of service provided by the previous contractor has come under serious suspicion.  There are early records of violations of environmental standards.  There were sewage floods.  There were numerous incidents of tons of untreated sewage being dumped into the harbour, some say more related to inadequacies of plant operations than to heavy rains.
  There have been complaints about the taste of the water.  There are lots and lots of water main breaks that take a long time to repair.

If performance reviews of the contractor have been conducted in the past few years, they have not been made public.  Consequently, the quality of the service can only be construed from resident’s experiences and feelings.

Gowlings’ recommends that perhaps the next contract should have financial rewards for good quality service.

We suggest that the operations be undertaken directly by the City and by public servants whose job is to provide high quality public service, and that the people of Hamilton not have to pay extra for it.

2. Operating flexibility, innovation and efficiency

Proponents of privatization always claim that private companies will have more flexibility, innovation and efficiency.  This is simply propaganda.   If the City cannot achieve operating flexibility, innovation and efficiency internally, there are other problems that it has to address. 

One of the recommendations Gowlings makes is that future contracts include comprehensive lists of the tasks and responsibilities of the operator.  It seems to us that such a list is the opposite of flexible.  All changes to operations and technologies in the system have to be negotiated and agreed to by the City and by the private operator.  That’s not more efficient and it doesn’t encourage innovation.

The City has “shared” all savings from innovation and efficiency with the private contractors of the past 10 years – money that has gone off-shore as private profits.  What if those funds had been available to the municipality for reinvestment?  Wouldn’t that have benefited the people of Hamilton more?

As we point out elsewhere, a municipality integrates decisions about public health and safety, environmental safeguards, economic development and other social objectives with its decisions about water and wastewater operations.  The flexibility and innovation this integration requires and engenders are best achieved when the water operations are a direct municipal department.

3. Hamilton Systems Asset Protection

Gowlings’ analysis and recommendations seems to indicate recognition of a problem in the area of asset protection (maintaining the assets in good repair) with the existing contract and operator.  There are two completely logical reasons (from the private company’s point of view)  that system assets may have been allowed to deteriorate.  The contractors’ primary objective is realizing a profit from the water and wastewater operations.  The less they spend, the more they make.  Added to that, as discussed below under capital projects, is the additional financial incentive that once the repair costs more than $10,000, the City has to pay for it. 

We hear of very serious problems in this regard from city employees who visit the water and wastewater facilities for repairs and inspections.  We want to tell you about some of them as you may not be aware of them.

Digesters at the sewage treatment plant have been allowed to saturate.   Continuous pressure on the covers has resulted in damage to their anchor systems.  One cover ended up stuck in the structure at an angle.  The stops attached to the covers were stripped due to the pressure and were inoperable until covers were replaced.  While we do not know the expected lifespan of the covers, we are confident that improper maintenance and procedures shortened their lifespan and increased their cost of repair.  

The compressors that drive the gas elimination/control systems have been allowed to seize, and relief valves operate continually rather than intermittently, indicating continual high levels of pressure.  The apparatus for burning the gas (igniters) was not properly maintained and methane filled the area.  City staff were very concerned about the safety of welding covers in these areas due to the gas build-up.  

City staff discovered that a layer of raw sewage about 6 inches thick was allowed to accumulate on the roof of one structure between the digesters and a healthy crop of tomato plants was growing on the rooftop.

No contractor is going to be as concerned with maintaining the assets of the system as the system owner is, and no amount of detail in a contract will overcome that fact.  The people of Hamilton have paid extra for maintenance and repair under a P3 arrangement.

4. Continuity of service

We accept that the City of Hamilton will ensure continuity of service no matter what decision is reached about operations.

5. Operations staff

The impact on operations staff will be largely the same if the operation is brought back into direct municipal service or if any contractor other than American Water is the successful proponent in a competitive bid.  

The City lost a number of managers and a lot of expertise to the private operator at the beginning of the contract, when several staff left the City for employment with PUMC.  We can hope and predict that there can and will be transfers in the other direction if the City takes back the operations.

 We can safely assume that most operations staff will stay in their jobs no matter who signs their pay cheques.

The issue of whether there will be enough qualified staff to run the system will be the same under any operator.  There is a labour shortage in these occupations across the province and it is expected that the implementation of new training and certification requirements for operators in the next few years will have an additional impact.

6. Environmental and public health impact

The problems with the water and wastewater systems described under “Quality of Service” above are equally problems for the environment and public health.  A 1999 analysis of Hamilton’s experience with a P3 water system suggested that the private operator might be “choosing to operate at a much higher level of risk of environmental problems in order to reduce costs and increase its profits and a major influence in its decision to act this way is that PUMC [the operator] derives the bulk of the benefits of cost reduction … while the RA [Region] bears any financial consequences of the increased risk of damage to the environment.”

Loxley suggests that the problem might be inherent in contracting out the water operations:

“Fixing the environment is not a short term issue, but private companies usually function with short term goals of profitability and these goals often result in flagrant disregard for the environment.  For society, however, a healthy environment is worth the price even if it means incurring costs in the short term.  Public services are much more able to make these kinds of choices than private companies.”

Operation of the water and waste water system is critical to meeting Hamilton’s environmental protection and harbour clean-up objectives.  

7. Control over the system

The only way to be sure that the municipality has control of the system is for the municipality to operate the system.  In order to contract out, the city has to relinquish control over many aspects.

Currently, the City does not even have unimpeded access to its own facilities for inspection or repairs.  City employees must request permission before proceeding to the water facilities for investigation, repair, sampling or other purposes.  These restrictions, combined with security measures taken after “9/11”, hamper the City’s ability to properly inspect operations or proceed with work when it is required.  The feeling is that, when faced with an inspection of structures, equipment or wastewater control/treatment, the operator has the ability to delay City staff in order to arrange for acceptable standards.

 When the City staff want to go into the facilities for upgrades or repairs, the operator causes unnecessary and sometimes costly delays.  The current infrastructure upgrades are a good example.  When City staff have attempted to begin work to anything connected or on the grounds under the operator’s control, the operator has used the absence of language in the contract to force the City to alter their work schedules, specifications, materials, etc. under threat of refusing access.  

Ontario’s Sustainable Water and Sewage Act requires that the municipality make operating plans and long-term budgets for the water and wastewater system, regardless of who operates them.  The City already controls operations planning and capital planning and expenditure.

8. Cost of service

There isn’t public information available about current costs and profits of the operation of the water and wastewater system.  The original contract defined savings of $703,000 per year for the Region.  The Region agreed to pay the contractor $18.6 annually, the same amount as the regions’ operating costs for the system, less $500,000 that the Region wanted to realize as savings and $200,000 for contract administration.   On top of that were various formulas for sharing savings generated by operating efficiencies.

In 1999 Loxley reported: 

“In a press release on January 29, 1999, the Region argued that taxpayers had been guaranteed annual savings of $2 million, ‘that have been reinvested in the maintenance of public infrastructure’.  Using this number and the compensation details in the contract, it is possible to estimate the gross profit earned by Philip.  The first $0.5 million in savings was written into the original contract as payable to the RA.  Philip keeps the first $1 million in savings on top of that.  Thereafter, the company retains 60 per cent of any further savings until savings reach 20 per cent of the annual budget after which Philip retains 80 per cent of savings.  Since 20 per cent savings would equal about $3.72 million, this suggests that Philip are making at least $4.78 million a year on the deal.
[41] This also suggests that the budget for these operations has been cut by $4.78m + $2m = $6.8m or by 37% of its 1995 level.”

Philips cut costs largely by cutting staff from 120 when they took over to 58, including management employees, by 1999.  We do not have more recent information.

Loxley reported that the private operator claimed a share of cost savings even when the municipality initiated them.

Gowlings says “Within the time permitted for this review we were unable to confirm whether, having regard to all costs incurred by the Region(City), including capital costs and payments made to the Operator, the full extent of any anticipated cost savings have been achieved.”

We do not know how much the City spent on maintenance and repair projects that cost more than $10,000 each.

The Water Division’s budget reports to Council do not indicate whether the City benefited from any savings in the previous year or anticipate savings in the next year.

The staff report assumes that operators who bid on the contract will compete on price and offer to operate the facilities and provide the services for less in the next contract than in the current one.   It isn’t clear why they will be able to do it for less.  More layoffs?  Less service?   Poor quality?  Greater environmental risks?  Poor maintenance?  

What costs did the City end up paying and did those offset any “savings” from the contract? 

We suggest that before Council signs another agreement it should conduct an independent audit of the first one.  

9. Capital projects

The City of Hamilton has been responsible for capital projects planning and expenses under the previous contract and retains responsibility for capital projects under both future scenarios.  

Under the previous contract, maintenance expenditures in excess of $10,000 were considered capital expenditures.  This clause provided a financial incentive to the operator to disregard or postpone regular repairs and maintenance until they were serious and expensive enough to become the municipality’s responsibility.   No records have been made public to show how much the Region, and later the City, had to spend as a result of this clause, or to what extent such practices might have compromised the efficient and safe operations of the systems.   Gowlings’ recommendations indicate that this problem has been recognized and they suggest contractual provisions to try to avoid it in the future.

The best way to ensure that repairs and maintenance are carried out in a regular, timely and precautionary manner is to retain management of that part of operations.

10. Risk to the City of Hamilton

We note first here that the risk under consideration is not risk to residents of bad drinking water or water main breaks and sewage floods.  The City is seeking to minimize its liability and financial risk by transferring some to the private operator.

The analysis from Gowlings does not explain in any detail the obligations and responsibilities imposed on a municipal water and wastewater system owner and the extent to which liability can be transferred to a private operator. It seems incumbent on Council to ensure that they have received complete information about the potential or lack of it to reduce and reassign the municipality’s liability and responsibility under the Ontario Safe Drinking Water Act.

Certainly liability wasn’t successfully transferred under the previous agreement.  The Region ended up compensating people for damage from a raw sewage flood that Philips was responsible for.
11. Contract Transition Process

There will be transition issues of one sort or another no matter whether the City takes back operations, a new company wins the bid, or the City attempts to negotiate a new deal with the existing operator.

Conclusion

The “Municipal Model”, direct public service, is the best way to provide safe, accessible water and high quality wastewater services to the people of Hamilton.  

· It has public service, health and safety as its primary objective.

· It assures higher quality of service.

· It allows for the greater operating flexibility, innovation and efficiency.

· It assures accountability and control.

· It offers better asset protection

· It is better for the environment.

· Direct public operations are generally a better deal for the residents of Hamilton.

Thank you for the opportunity to present our views.
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