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Introduction

On behalf of the 200,000 CUPE members in Ontario, we thank you for the opportunity to present our views on Bill 100, the Electricity Restructuring Act 2004. We are proud to represent several thousand members in this sector, including the workforce of Canada’s largest municipal utility, Toronto Hydro, and proud of the role we have played in fighting for public power in Ontario and across Canada.

We all realize that Ontario’s electricity policy is one of the most critical issues that this government will tackle. The policy established now will have a huge impact on the standard of living of all Ontarians, on the whole economy and will be a legacy for future generations. The previous Tory government made a mess of the whole system and now we – the people of Ontario and the government of Ontario – need to make and implement some big decisions to ensure that we have an adequate, reliable, safe and economical supply of electricity now and in the future.

Unfortunately, we think that Premier McGuinty and Minister Duncan are going in a fundamentally wrong direction on electricity. Your plan, for all intents and purposes, is just like the failed Harris and Eves electricity policy. The effect of Bill 100 will be to privatize the generation and sale of electricity in Ontario. As long as you go down that road, you will not be able to ensure that Ontario has an adequate, reliable, safe and affordable supply of electricity. It just won’t work. You’ll find yourself with a disaster on your hands, just like the Tories did.

In order to have an adequate, reliable, safe and affordable supply of electricity, Ontario and your government must rebuild public power. A publicly owned and highly regulated electricity system promotes a stable economy that works in the interest of the general public rather than the interests of a few private shareholders and a small number of corporations. It delivers lower prices to the vast majority of consumers, gives greater leverage for the implementation of conservation and renewable energy policies and entails greater accountability and democratic control.

We want to make a few more detailed comments on some aspects of Bill 100, the Electricity Restructuring Act, and propose some alternatives that we believe will better achieve the goals of an adequate, reliable, safe and affordable supply of electricity.

Private vs Public Generation and the Market

Dwight Duncan, the Minister of Energy, and Premier McGuinty claim that they are taking a “balanced” hybrid approach with Bill 100, asking us to believe that they can combine a regulated market and a competitive market — as envisioned in the Electricity Restructuring Act — to somehow achieve the “best” of both systems. It’s a sham. It’s a Liberal cover for privatization.

The government proposes to keep existing hydroelectric and nuclear generating assets in public hands. The coal plants, which will be closed, are also publicly owned. All new generation is supposed to be developed by private generators to replace the supply from the closed plants and meet any increase in demand. Given the various supply targets that the government has set, the Liberals plan to achieve the Tory target of reducing public generation in Ontario to about one-third of all supply in less than two decades. The further we look out into the future, the smaller the share of public generating capacity. That looks like privatization of electricity generation to us.

The Ontario Energy Board will regulate the rates paid for publicly produced power. Private generators will sell into the spot market. This wholesale market is supposed to attract the creation of new supply. Minister Duncan explained to a business audience that he wants to make energy in Ontario a good place to invest. 

That is the biggest flaw in the “hybrid” plan (from the government’s point of view, not ours). It relies on private investors to bring new supply into this mixed market. To achieve this, prices in the spot market would have to be consistently high enough to meet the higher costs of producing private power and profit expectations. The experience to date is that private investors don’t want to put new investment into a partially regulated market or a market with sizeable price fluctuations. Bill 100 offers “tools” to the newly created Ontario Power Authority to attract investment. However, contracting with the private sector is essentially a form of  “public-private partnership.” What would it take to give private investors confidence in the market? How high would the prices have to be, or what kinds of subsidies might be offered? 

As we know, the P3 model is highly controversial and recent Ontario experience with these and other forms of privatization, including the sale of OPG generation assets, Highway 407 and the P3 hospitals in Brampton and Ottawa, illustrates how poorly this model serves the public interest or the taxpayers of this province. For projects of this scale, additional costs and foregone revenues will often represent billions of dollars. Moreover, when critical public infrastructure is involved, there is a real risk that quality of service will be comprised in favour of maximizing returns to private investors. 

Hedging their own bets, the Liberals have proposed a back-up plan in Bill 100. The new Ontario Power Authority will be able to sign long-term fixed-price contracts with the private sector to build new plants. What about the public sector? Despite all the talk of “risk-taking” by and about the private sector, almost all suppliers will hold out for this no-risk, profits-guaranteed contract, completely eroding any price advantage that a competitive market might have ever theoretically provided. 

There is no requirement that OPA procurement contracts be subject to independent and public review. The Act must entail a requirement for public scrutiny and review, as there is currently no assurance whatsoever that OPA procurement contracts will serve the public as opposed to private or parochial political interests. Given the extraordinary costs involved and the even greater risks associated with an insecure or unreliable power supply, it would be reckless for the province to proceed otherwise.

For this purpose, the Act would need to be amended to ensure a minimum that: 

·  SEQ CHAPTER \h \r 1OPA procurement processes are subject to public and periodic review by the OEB 

· any procurement contract with an aggregate present day value in excess of $25 million be subject to prior and public review by the OEB 

· in carrying out such reviews, the OEB be required to assess all risks associated with such procurement arrangements, including those arising under Canada’s international trade obligations 

· all procurement-related OEB reviews be conducted by way of public hearing 

· the provisions of all procurement contracts of whatever scale be fully and publicly disclosed. 
NAFTA

Whether this hybrid plan works or not, significantly increasing private sector involvement in the electricity system will have the critical effect of exposing that system to NAFTA and other international trade regulation. As other presenters have pointed out, NAFTA gives international corporations the authority to overrule our laws and policies, the ability to make huge financial claims against public funds and puts public control at risk. 

Several significant risks arise from privatizing electricity supply in light of Canada’s obligations under NAFTA and the WTO. As noted, the OPA is empowered to enter into procurement contracts with US suppliers and with foreign investors. These agreements will be subject to the trade in goods, investment and services agreements of both regimes. The precise manner in which these trade disciplines will apply to a particular procurement agreement will depend upon the terms of that agreement and the nationality and character of the corporate entities involved.

The important point is that the legal consequences of these procurement agreements cannot be assessed only having regard to Canadian contract law, but must have regard to international trade law as well. Of particular concern are the extraordinary rights and remedies enjoyed by foreign investors under NAFTA, which have no domestic legal analogue. 

One way to illustrate this point is to consider that under s. 25.30 the parties to a procurement contract “shall ensure that the contract provides a mechanism to resolve any disputes between them with respect to the contract.” However, under NAFTA and no matter what the procurement contract may provide, a foreign investor will have the right to invoke international and binding arbitration to claim damages where it alleges that some action by government, the OPA or the OEB has interfered with its rights as a foreign investor under the trade regime. Where such disputes arise, they will be resolved in accordance with the secretive norms of international commercial arbitration and according to international law, which offers significantly greater protection to property rights than we have deemed appropriate under our Constitution.
The people of Ontario want a regulated public power system with democratic, public control.

Rates

In all of these scenarios for increasing private generation and supply, prices will go up - and go up more than they would have to if we were rebuilding a public power system. The International Energy Agency has found a consistent pattern of cheaper power under publicly owned utilities – 16 to 20 per cent cheaper on average than private utilities – for a number of reasons. Private companies and public utilities both have to borrow to build plants, but the cost of borrowing is higher for the private than the public. Investors are looking for at least 15% profit, a cost that public utilities don’t have to cover.
Bill 100 proposes that the OEB will regulate rates for residential and other low-volume consumers based on some mix of the cost of regulated (publicly produced), market and contract rates. Large users, who use half of the province’s power, will buy their electricity on the spot market or through fixed-price contracts with energy retailers. Private suppliers will be doing what they can to drive up the market and contract rates, which will bring up all rates.

Even the World Bank has acknowledged that privatization of electricity in a situation of high demand and short supply (such as replacing the coal plants by a certain deadline) is unsuitable because it results in market manipulation and price gouging.

Increases in the price of electricity are defended as “the true cost of power,” as if people haven’t been paying for the power they use. There is no single and objective “true cost” of electricity – it depends on the inputs to the production and distribution. The people of Ontario should only be asked to pay the true cost of public power, but not the additional costs of private power and private markets and private retailers.

Electricity is a basic necessity and universal access must be our goal. Essentially this means that we have to have a regulated market to spread the cost of electricity around rationally and equitably. 

Local Distribution Utilities

We are pleased to see that the Electricity Restructuring Act includes a key role for local distribution companies (LDCs) in conservation and energy efficiency programs. CUPE believes that the best way to meet energy conservation targets is through publicly owned LDCs. In order to be successful with that aspect of Bill 100, the government will have to go further and remove any rules or regulations that discourage an LDC from or financially penalize an LDC for engaging in energy conservation efforts. We recommend that local utilities be compensated for any savings resulting from their own investment and their customers’ savings stemming from conservation initiatives. The government need only look at its natural gas regulations for examples. Electrical utilities should be treated in a similar manner, with rewards for conservation, funding provided to deliver conservation programs and compensation for lost revenues.

Bill 100 fails to address a central issue for LDCs. Under the former Tory government, LDCs were required to restructure themselves as “for-profit” corporations, weakening their public service mandate in favour of cost-cutting and revenue generation. Thus spending to maintain performance and reliability takes a back seat to investment in system expansion and executive compensation. The Harris and Eves electricity policy also made it easier for LDCs to be privatized. 

In light of commitments made by the Premier, there is a strong case for amending Bill 100 to reverse the corporatization and privatization initiatives of the previous government. Thus LDCs would be restored to their previous status as not-for-profit entities owned and controlled by the communities they serve.

LDCs are now saddled with debt created entirely by government policy and not by their own activities. Faced with severe financial restrictions over the past few years, municipalities have started to look at LDCs as revenue generators. Some have even started to sell off the debt, transforming it from virtual to real. The Tories’ Bill 210 contains a “poison pill” that requires each of these LDCs to pay off this virtual debt by 2012. LDCs have to be returned to non-profit status with a clear mandate of public service.

For these reasons as described more fully in the legal opinion we attach, we believe the following reforms to Bill 100 are required: 

· the provisions of s. 29.1 should be clarified to make clear that transmitters and distributors must not only be empowered to provide services “related to the promotion of electricity conservation .....” but to provide those services directly. Similarly with respect to load management and alternative and renewable energy sources, the Bill should be equally clear about the authority of local utilities not only to play both a direct and indirect role in providing the programs and services necessary to foster such initiatives, but also to establishing and operating such programs and facilities;

· the Bill should also clearly indicate that LDCs may make investments in efficiency, conservation, demand and clean energy initiatives whether these are solicited by the OPA or not; 

· the Bill needs to address important impediments that will continue to restrain the true potential for conservation, demand management and alternative generation. As CUPE and others have noted in submissions to the OEB, these models are well developed for gas utilities. But the OEB has declined to implement such a model for the electricity sector, and need for this critical reform is ignored by Bill 100; 

· because local conservation and demand measures alleviate pressures on transmission and distribution systems and are much preferred environmentally, the rate regulation should offer preferred treatment for investments in reducing demand as opposed to enhancing supply; and 

· The bill should indicate that provincial conservation targets are to be regarded as minimums, not caps. 
Other Forms of Local Generation
There is also a strong case for local utilities to play a much greater role in providing conventional generation at the local level. These would be small to mid-sized generation facilities that could be matched in scale and timing to the needs of the communities being served, but which would have the added benefit of reducing demands on the provincial transmission grid. 
Conclusion and Recommendations

There is much more in the Electricity Restructuring Act that we do not have the time to comment on today.

We support many of the recommendations that have been made by environmental groups that call for investing first in conservation and energy efficiency before building new generating capacity. This is the fastest, most economical and environmentally sustainable means of reaching the goal of having an adequate supply of electricity. Publicly owned and operated utilities are in the best position to manage demand through conservation and energy efficiency programs and balance these with expansion of capacity.

These groups and others have made important recommendations about ensuring that any electricity price increases do not disproportionately impact low-income earners.

Other groups representing workers in the electricity sector have pointed out that in any future, we have to put resources into maintaining our existing public assets – plants and wires – in order to return to the reliability and safety of the system that we had before the government started cannibalizing it in preparation for privatization.

Workers and their collective agreements must be protected in any restructuring of the electricity system. 

There is much that this government can do to reach our shared goal of an adequate, reliable, safe and affordable supply of electricity:

· close the market and re-regulate the sale of electricity in Ontario

· address supply issues first through investment in conservation and energy efficiency measures

· invest public funds in the creation of new generation, with the emphasis on local distribution companies and clean, renewable sources

· move forward rapidly on the development of a Canadian east-west grid. As we were reminded by the blackout of 2003, east-west electricity cooperation is far preferable to north-south integration for greater reliability of power and accessibility.

CUPE members throughout the country can be proud of their historic struggles to protect public power. The power blackout in Ontario and the U.S. demonstrated once again that privatization and deregulation are a danger and a threat to our communities. Electricity is a human right and like every other human right, we must fight to ensure that it is enshrined in our laws and accessible to all citizens. We will continue to fight against privatization which would hand electricity over to corporations who will turn this right into a privilege in order to line their own pockets with the profits that can be made from electricity. Our governments at all levels must be held accountable as we continue this struggle for publicly owned and operated electricity systems.

It’s not often that Linda Leatherdale, the Toronto Sun’s business editor, and CUPE agree on something, but we agree on this important point made by Ms. Leatherdale: 

“Government has a role to play when it comes to essential services. And electricity prices should be based on the cheapest, safest and most reliable way to produce it, not greed.” 

 (Toronto Sun, August 13, 2004, p. 62.)

The people of Ontario have said over and over that they want their electricity system in public hands. You can change Bill 100 to make it so.
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	Re:
	Bill 100 - the Electricity Restructuring Act, 2004


You have asked for our opinion on Bill 100, the Electricity Restructuring Act, 2004 and in particular for our comments on the potential impact of the Bill on the following areas: 

ADVANCE \d4i)  
the prospective and relative roles of private investors vs. publicly owned 
corporations in providing services in the electricity sector;

ii)  
the role of municipal utilities such as Toronto and Ottawa Hydro;  

iii) 
the development and implementation of energy conservation and demand 
measures in the sector.

Summary  

In general terms: Bill 100 represents an acknowledgement that efforts by the previous government to impose a market model on Ontario’s electricity sector were ill-conceived and have failed. 

However, having acknowledged the deficiencies of the market model, the government nevertheless proposes to continue with important elements of the de-regulation and privatization agenda. Thus certain aspects of both the wholesale and retail power markets will remain unregulated. The government is also committed to continuing the privatization of power production, not necessarily by forcing the sale of public assets, but by creating a new vehicle for encouraging private investment in new power projects. 

As for the three issues you have asked us to consider, our principal conclusions are as follows:

i) The government has declared a strong policy bias in favour of enhanced private sector participation in providing energy services in Ontario, but has put forward no evidence to support its bias, nor responded to substantive arguments that private sector generation will be more costly and less accountable than publicly sector alternatives. Nevertheless, to attract private sector investment to the sector, the government proposes to establish the Ontario Power Authority (OPA) to procure private sector power projects. These procurement arrangements will in effect represent a form of public-private partnership (P3).  Recent experience with similar schemes, including the privatization of OPG assets and  Highway #407, demonstrate how such arrangements often result in substantial wind-falls to private and foreign investors, while transferring substantial risks to the people of Ontario.  Particularly important in this regard is the failure of the Bill to include a requirement that OPA procurement contracts be subject to independent assessment and public review before being concluded. In consequence Ontario consumers are likely to be liable to paying $billions to private investors pursuant to contracts that are never made fully public. In addition, by embarking on such a scheme the province will expose Canada to international trade and investment claims, and undermine key safeguards that now allow the province to favour domestic consumers and producers when it comes to provincial energy policy.  

ii) More constructive are proposals to empower local distribution companies to play a greater role in pursuing energy conservation, energy efficiency, load management and the use of cleaner energy sources. However, having gone this far, the Bill fails to address current structural and rate related impediments that continue to frustrate investment in these alternatives to conventional supply. Moreover, the willingness of distributors to invest in conservation and demand measures should not be constrained by OPA tenders, or provincial targets, but should be encouraged wherever cost effective investments are possible. The Bill also fails to reverse reforms by the previous government that dismantled and corporatized former municipal utilities, thus leaving the door open to the privatization of local distribution and related utility companies. 

iii) Finally, on the question of conservation, the Bill fails to establish the institutional and financial framework that is needed if historic and present impediments to investments in conservation, demand measures and alternative technologies are to be overcome.  When conservation and supply side mandates are co-mingled, the former inevitably suffers. This was well documented in the case of Ontario Hydro, and will continue to be true under the OPA as currently structured.  If these counter-productive dynamics are to be overcome, the provincial conservation agenda must be carried forward by an institution that has the authority and power of the OPA, but operate independently of it.

Following a brief overview of the essential elements of Bill 100, we consider the specific issues you have asked us to address. 

OVERVIEW 

The Ontario Power Authority
The most important reform of Bill 100 would be to establish the Ontario Power Authority (OPA), which would take on primary responsibility for ensuring the adequacy of Ontario’s long‑term electricity supply. To that end, the OPA is to develop integrated power system plans and procurement processes that are to be subject to approval by the Ontario Energy Board (OEB).

The OPA would function as an independent non‑profit corporation, which will be licensed by the OEB, report annually to the Minister, and be governed by a Board of Directors appointed by the Minister. The OPA will have responsibility for: 

forecasting Ontario’s electricity demand, and the adequacy and reliability of electricity resources over the medium‑ and long‑term;

developing integrated power system plans that incorporate generation, demand management, conservation and transmission;

developing a procurement regime (with OEB approval) for managing electricity supply, capacity and demand in accordance with its approved integrated power system plans; 

implementing that regime by entering into procurement contracts for:

· electricity supply or capacity, including supply or capacity to be generated using alternative energy sources, renewable energy sources or both; or

· measures that will manage electricity demand or result in the improved management of electricity demand on an on-going or emergency basis.
facilitating electricity conservation, efficiency, load management, clean energy initiatives and contracting with distributors in respect of such matters; and

ensuring that there is adequate transmission capacity.

Bill 100 also provides for the OPA to assume responsibility for current RFP’s to procure 300 MW of renewable energy capacity and 2,500 MW of new generation capacity and demand‑side initiatives.

By creating the OPA and recognizing the need for public planning and control of Ontario’s electricity system, the government is rejecting the essential and core feature of the market model established by the previous government. However, as discussed below, having acknowledged the fundamental incompatibility of the market model with providing energy security for Ontario, Bill 100 would establish a hybrid regime in which certain features of the privatization and de-regulation agenda are preserved.

Conservation and Other Reforms

In addition to creating the OPA, Bill 100 would also:

establish a new Conservation Bureau, to function within the OPA framework, to take a leadership role in planning and coordinating electricity conservation measures and load management, and to pursue conservation targets set by the Minister of Energy;

authorize the Minister of Energy to set various targets for Ontario’s electricity sector in the areas of conservation, renewable energy and the overall supply mix;

rename the Independent Electricity Market Operator (IMO) as the Independent Electricity System Operator (IESO) and re-define its mandate to function as the independent operator of the province’s electricity system, responsible for its operation and reliability, and for operation of the wholesale market;

shift certain IMO responsibilities to the OEB and the OPA. The OEB will continue to play a role in consumer protection through licensing and rate regulation, and will be called upon to play a new role in ensuring the economic efficiency, cost‑effectiveness and financial viability of certain elements of Ontario’s electricity system;

enable the OEB to establish a new pricing regime that what prescribe different prices for generation on the basis of source, time and amount, and consumer prices on the basis of their class and level of consumption; and

authorize the IESO to ensure market participants will, over time, pay the true cost of electricity through its billing and settlement systems.

PUBLIC vs. PRIVATE  

As noted, Bill 100 would establish the OPA as a publicly owned not-for-profit corporate entity which would perform several key system functions, including load forecasting and system planning. These reforms represent an important acknowledgement by the current government that de-regulation simply does not work for the electricity sector. 

However, having rejected the market as a viable model for ensuring reliable power for Ontario, the Bill would nevertheless leave certain aspects of both the wholesale and retail unregulated, allow energy retailers to operate, and continue to facilitate the privatization of power generation.  

The OPA is also given the power under s. 25.2 (5) of the Bill to enter into contracts relating to: 

the adequacy and reliability of electricity supply; 

the procurement of electricity supply and capacity in or outside Ontario;

the procurement of electricity supply and capacity using alternative energy sources or renewable energy sources; and

the procurement of reductions in electricity demand and the management of electricity demand.

The OPA is also empowered to takes steps to: 

facilitate the provision of services relating to electricity conservation, efficiency, load management, or the use of cleaner energy sources, including alternative energy sources and renewable energy sources; and

ensure there is adequate transmission capacity as identified in the integrated power system plan. 

In order to carry out these functions OPA may borrow, invest, and create security interests. 

The OPA would be allowed to recover its costs and expenses through a combination of fees and charges to be approved by the OEB and collected by the IESO (formerly the IMO). It would also be empowered to borrow on its own credit, to invest funds and to manage its financial assets and liabilities, as well as to create security interests in property that will be owned or subsequently acquired by it. While its debt would not be formally guaranteed by the Province, the Minister of Finance may be authorized to buy securities of, or make loans to the OPA. 

Procurement and Public-Private Partnerships
As for the mix of public vs. private investment, the OPA’s procurement role is central.  Thus, rather than assume the role of service provider directly, the OPA is to function essentially as a procurement agency for the province to ensure that supply, conservation and other provincial objectives are achieved.

Pursuant to this model, the OPA will issue tenders for electricity supply from third parties either in Canada or the United States.  The Bill is silent on whether these power generators are to be privately or publicly owned, and on its face is agnostic on this question. However, the province has expressed a strong preference for increasing private sector participation in the sector, and in announcing the Bill the Minister described its purposes as including the creation of “incentives for more private sector investment in new generation to help meet growing demand”.

As a matter of policy, this government is clearly solicitous of much greater private sector investment in Ontario’s electricity market.  Introducing the Bill, the Minister had this to say:

“Mr. Speaker, it’s crucial that private investors be allowed to enter Ontario and support the construction of the thousands of megawatts of electricity that we need to build over the next 15 years. We must send a clear and unambiguous message that Ontario’s electricity sector is a great place in which to invest.”

When private companies are involved, procurement contracts will essentially represent public private partnerships (P3s) pursuant to which OPA will contract with private investors to design, build, finance, own and operate certain power facilities.  

Such P3 schemes will take the form of exceedingly complex commercial transactions involving several corporate entities as lenders, including pension plans, brokers, builders, service providers and guarantors. They will invariably attract foreign investors, including transnational energy companies such as the former Enron.  These P3 schemes are also likely to engender sophisticated tax planning schemes that will represent hidden public subsidies to the private investment interests involved. 

The P3 model is inherently more expensive and less accountable than its public sector comparators. Recent Ontario experience with the privatization of OPG assets and Highway 407, and in other jurisdictions, makes this abundantly clear. Moreover, when critical public infrastructure is involved, there is a substantial risk that quality of service will be compromised in favour of maximizing returns to private investors. But rather than learn from these costly mistakes, the government has put forward an agenda for the electricity sector that would repeat them.

Once established, this P3 model is also likely to crowd out other forms of private investment because all prospective investors will demand the benefit of the guarantees engendered by the procurement model. All that will remain then is the pretext of a free market, and P3 schemes that shift risks to the public sector while guaranteeing private sector returns.

There is no Requirement that OPA Procurement Contracts be Subject to Independent and Public Review 
Bill 100 does not require the OPA procurement process to be either transparent or accountable, and does not require major procurement contracts to  be subject to independent review and public scrutiny. Thus, nothing would prevent the OPA from entering into contracts with Canadian or foreign investors that are substantially more costly and less reliable than could be negotiated with publicly-owned power producers - and then keeping the details of these agreements confidential.   

It is true that under s. 25.29 of the Bill, the OPA must develop procurement processes which are subject to OEB review.  Even then, there is no time frame within which the OPA procurement process must be reviewed, and no requirement that the OEB hold a public hearing in carrying out that review. 

But more importantly, while the procurement process itself is subject to OEB review, individual procurement contracts will not be. Thus the OPA may enter into long term contracts with private and foreign investors committing Ontario energy consumers to $billions in future costs without the benefit of any prior, independent or public review. Moreover, if present practice is to guide, the terms and conditions of these procurement arrangements will not be disclosed even after the deals are concluded. 

This is because one of the ubiquitous characteristics of the P3 model is secrecy. Private companies involved in P3 schemes have been adamant that making the details of these schemes public will harm their business interests.  Thus, the provisions of P3 contracts are often replete with provisions guarding the confidentiality of these agreements. Moreover, these demands for secrecy often serve the interests of governments seeking to avert public scrutiny and criticism of these controversial deals.

It appears that this government has these concerns firmly in mind in crafting Bill 100. Thus in anticipation of guarding the confidentiality of certain information, s. 25.13, as well as consequential amendments to the OEB Act [Schedule B, s. 2], provide statutory protection to information relating to a market participant (such as a P3 partner) which the OPA deems to be confidential or highly confidential. 

Moreover, while the province has promised to remove politics from the process, there is ample opportunity for the government to guide or direct the approach of the OPA to procurement, including for the purpose of achieving its agenda of promoting greater private sector participation in the electricity system even if that requires a substantial premium to be paid by Ontario energy consumers. 

Thus Cabinet can issue regulations governing the procurement process with which the OPA must comply [sb. 51(8)]. It can ensure that individuals appointed to the Board of Directors of the OPA share its ideological bias, or owe allegiance to the Party. The government can also issue directives to the OPA with respect to the preparation of the system plan which may skew its approach to procurement [s.25.28].  Similarly, under s. 57 the government may direct the OEB to include certain conditions to the OPA license. 

Absent a requirement for public scrutiny and review, there is no assurance whatsoever that OPA procurement contracts will serve the public, as opposed to private or parochial political interests.  

We are aware of the compelling policy and financial argument that has repeatedly been made against the privatization agenda for Ontario’s electricity sector.
 If the province persists in the face of this evidence, it is essential that at the very least, prospective procurement agreements be subject to full public disclosure and review before they are entered into. Given the extraordinary costs involved, and the even greater risks associated with an insecure or unreliable power supply, it would be reckless, in our view, for the government to proceed otherwise.
To ensure this transparency and accountability, the Bill needs to be amended to ensure that at a minimum: 

OPA procurement processes are subject to public and periodic review by the OEB; 

any procurement contract with an aggregate present day value in access of $25 million be subject to prior and public review by the OEB; 

in carrying out such reviews, the OEB be required to assess all risks associated with such procurement arrangements, including those arising under Canada’s international trade obligations; 

all procurement related OEB reviews be conducted by way of public hearing; and 

the provisions of all procurement contracts, of whatever scale, be fully and publicly disclosed. 

Foreign investment in Ontario’s electricity sector
Several significant risks arise from privatizing electricity supply in light of Canada’s obligations under NAFTA and the WTO.   As noted, the OPA is empowered to enter into procurement contracts with US suppliers and with foreign investors. These agreements will be subject to the trade in goods, investment and services agreements of both regimes. The precise manner in which these trade disciplines will apply to a particular procurement agreement will depend upon the terms of that agreement and the nationality and character of the corporate entities involved.  

The important point is that the legal consequences of these procurement agreements cannot be assessed only having regard to Canadian contract law but must be assessed in light of Canada’s international trade obligations as well.  Of particular concern are the extraordinary rights and remedies enjoyed by foreign investors under NAFTA, and which have no domestic legal analogue.  

One way to illustrate this point is to consider that under s. 25.30, the parties to a procurement contract “shall ensure that the contract provides a mechanism to resolve any disputes between them with respect to the contract.”  However, under NAFTA, and no matter what the procurement contract may provide, a foreign investor will have the right to invoke international and binding arbitration to claim damages where it alleges that some action by government, the OPA, or the OEB has interfered with its rights as a foreign investor under the trade regime.  Where such disputes arise, they will be resolved in accordance with the secretive norms of international commercial arbitration and according to international law, which offers significantly greater protection to property rights than are allowed under our Constitution. Neither the province nor the people of Ontario will have any right to participate in such disputes. 

It is beyond the scope of this opinion to explore the complex and problematic issues that follow from the application of trade law to domestic procurement contracts. Several of these consequences were explored in an opinion we prepared in concerning the former government’s de-regulation agenda, much of which would remain intact if Bill 100 proceeds in current form.
  

There is no indication that this government has considered these issues in crafting Bill 100, and it has certainly not shared that assessment if one was carried out.  The risks engendered by these trade regimes not only expose Canada to damage claims that commonly are measured in hundreds of $millions, but limit the capacity of government to favour local consumers or producers, and may also preclude controls that would prevent private companies from selling into US markets even where power shortfalls are occurring in Ontario.  Accordingly, it is essential that the risks posed by Canada’s international obligations be fully and publicly assessed before any procurement contract is entered into. 

LOCAL DISTRIBUTION UTILITIES 
Unfinished Business
To begin with, Bill 100 fails to address the corporatization and restructuring of municipal utilities that was imposed by the Conservative government to facilitate the sale of local utilities to private investors.  When CUPE and CEP successfully challenged the right of the province to privatize Hydro One, the government’s response was Bill 210, which accorded it the authority to do so. Analogous reforms accorded the current shareholders of municipal utilities similar rights to privatize local distribution companies. 

The case for privatizing power transmission and distribution has been thoroughly debunked, is clearly contrary to the public interest, and enjoys no public support. Moreover, there is growing evidence that the corporatization of municipal utilities is working against the public interest, as spending on maintaining system performance and reliability suffers in favour of spending on system expansion and increased compensation to senior management - concerns which you have raised elsewhere.  These developments underscore the importance of restoring the initial priorities and accountability of municipal utilities so that their exclusive focus is on the customer, not profit, or the ambitions of senior management. 

In light of commitments made by the Premier, there is a strong case for amending Bill 100 to reverse the corporatization and privatization initiatives of the previous government. Thus, LDCs would be restored to their previous status as not-for-profit entities owned and controlled by the communities they serve.

An Expanded Role for Local Distribution Companies (LDCs) 
Several provisions of Bill 100 concern the obligations of distributors. These include the requirement to make certain adjustments to their rate structures, and to sell electricity to every person connected to the distributor’s system, including, in certain cases, a consumer who purchases some but not all electricity from a retailer.  These provisions are not reviewed here. 

Rather the focus here in on reforms that empower LDCs to play a much greater role in the areas of conservation, demand management and alternative energy. Thus, pursuant to s. 29.1 and parallel amendments to section 71 of the Ontario Energy Board Act, 1998, transmitters and distributors are now empowered to provide services related to the promotion of energy conservation, energy efficiency, load management and the use of cleaner energy sources, including alternative and renewable energy sources. Furthermore, under s. 25.2 (5) distributors may enter into contracts with the OPA to provide such services. 

These reforms recognize the fact the LDCs are strategically positioned and in many ways ideally suited to implement conservation, renewable and clean energy initiatives. These are reforms which CUPE has advocated elsewhere. 

However, while these proposed reforms represent a significant step in the right direction, they would still leave in place significant constraints that will continue to limit the potential for municipal utilities to play a truly effective role in meeting the energy service needs of the communities they serve.  Accordingly the following reforms should also be considered.

First, the provisions of s. 29.1 should be clarified to make clear that transmitters and distributors must not only be empowered to provide services “related to the promotion of electricity conservation .....” but to provide those services directly. Similarly, with respect to load management and alternative and renewable energy sources, the Bill should be equally clear about the authority of LDCs to not only play both a role in providing the programs and services necessary to foster such initiatives, but also to establish and operate such programs and facilities.  

Second, while the OPA is empowered to procure efficiency, conservation, demand and clean energy investments, and to contract with local utilities for this purpose – there is no reason to constrain the initiative of local utilities to pursue such initiatives, whether solicited by the OPA or not.  For reasons noted below, as currently framed, OPA’s appetite for reducing demand is likely to be undermined by commitments it may make on the supply side.  Similarly, local utilities should not be constrained by provincial conservation targets, which should be regarded as minimums not caps. 

Third, it is important for the Bill to remove impediments that will continue to limit the ability of LDCs to achieve the true potential for such initiatives to provide services, and contribute to the energy security of the province.  Absolutely critical in this regard is the need for the rate structure to reward, rather than penalize investments in load management and load reduction. As CUPE and others have noted in submissions to the OEB, this model is well developed for gas utilities, but the OEB has declined to adopt a similar approach for the electricity sector. The need for this critical reform is ignored by Bill 100. As now crafted, unless the OPA procures investments in alternatives to conventional supply they are unlikely to occur, and as noted below, the OPA’s commitment to such alternatives is likely to take a back seat to supply expansion. 

Fourth, because local conservation, demand measures and alternative generation alleviate pressures on transmission and distribution systems, and are much preferred environmentally, there is a strong case for adopting a costing scheme that offers preferred treatment for such investments as compared with those on conventional supply. But as pointed out by the Green Energy Coalition, the Bill actually waters down the OEB’s mandate in regard to conservation and renewables by dropping from its objects the goal of “promoting” such alternatives, focussing instead on enhancing price and cost effectiveness of all options.  As the Coalition argues, given the OEB’s record, this change in mandate is likely to be relied upon by the Board to reject proposals that it take into account the added benefits of the alternatives to conventional supply. 

Accordingly, Bill 100 should be amended to:

clearly establish the authority of LDCs to carry out all activities required to plan, promote, establish, and operate programs in regard to energy conservation, energy efficiency, load management and the use of cleaner energy sources, including alternative and renewable energy sources conservation; 

include the promotion of energy conservation, energy efficiency, load management and the use of cleaner energy sources, including alternative and renewable energy sources conservation, as a key objective for the OEB;

require the OEB to remove disincentives to investments in these alternatives to conventional supply; 

to adopt a rate structure that fully recognizes all of the advantages and benefits of these alternatives, thereby creating incentives for such investments; and 

allow distributors to recover cost-effective investments in conservation, demand management and alternative generation according to this rate model, even where these exceed provincial targets or OPA tenders.  

CONSERVATION AND DEMAND MANAGEMENT 

Bill 100 directs the OPA to create a new Conservation Bureau to be led by a Chief Energy Conservation Officer. The first Conservation Officer is to be appointed by the Minister, and subsequent Officers by the Board of the OPA. The Conservation Bureau will have the ability to make proposals to the Minister and to take action on various matters related to electricity conservation and demand management. It is to report annually to the Minister.

Like so many other reforms advanced by Bill 100, the details regarding the activities and operations of the Conservation Bureau are left to the regulations. It is likely, however, that the Bureau will be involved in creating and implementing demand-side management programs for LDCs It also may play a role in administering competitive procurement processes for various conservation initiatives.

We have already commented on the need for rate reform to recognize and properly compensate for investments that conserve or reduce demand for electricity. Once these are in place, local utilities will be free to pursue the considerable potential that such initiatives offer for increasing energy security in Ontario. However, it is important that such initiatives are supported at the provincial level, and a new Conservation Bureau could play an important role in this regard. 

However, there is a fundamental flaw in the approach that Bill 100 puts forward because it fails to propose a model that would allow conservation and demand management to be advanced independently of the supply agenda. 

Co-mingling supply and non-supply agendas has inevitably resulted in the former overwhelming the latter. This was certainly the case when Ontario Hydro wore both hats, and there is no reason to expect that these dynamics will be different for the OPA. The need for conventional supply is typically regarded as a much more important and pressing priority for institutions with both mandates. Moreover, once commitments are made to large-scale generation projects, there is often a substantial disincentive to discourage the consumption necessary to pay for such commitments. For decades these dynamics have frustrated efforts to sponsor investments in conservation and demand management that are demonstrably in the public interest, because they don’t serve those of the power generation industry. 

To be effective, the provincial energy conservation and demand management agenda must be carried by an institution with the independence necessary to achieve the considerable potential that such measures offer for meeting the energy service needs of the province. Accordingly Bill 100 should be amended to establish an independent provincial conservation authority with the capacity and resources to achieve this potential.

Steven Shrybman   

SACK GOLDBLATT MITCHELL
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