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Introduction

This submission is made on behalf of the Canadian Union of Public Employee’s approximately 5,500 members in Newfoundland and Labrador. CUPE welcomes the opportunity to address some of the issues related to the proposed Environmental Protection Act and the Water Resources Act. Due to time constraints we will not address concerns about the larger environment or even the need for better water source protection or prevention of water pollution by hazardous substances. Nonetheless, CUPE is concerned with these and other issues and we hope to participate in future discussions about how to resolve the various and complex problems related to environmental degradation and threats to our water systems. 

This submission will focus on the issue of the export of water, the use of the private sector to finance and deliver water and wastewater services and the proposed whistleblower protection for public employees working in the broader environmental sector, including water and wastewater services.

Export of Water

CUPE members like many other people in Newfoundland and Labrador are concerned that our water resources have been taken too much for granted. There is a sense that permits for water takings for commercial and industrial uses have been too easily approved in the past without a rigorous assessment of the impacts it will have on the resource. For the purpose of this submission we are most concerned with proposals to take water from the natural environment for the purpose of bulk export.

CUPE is very pleased to read in the press recently that the Premier announced that an internal study prepared for his government shows the province would gain few benefits from bulk exports. He stated that "It may not have anywhere near the economic potential value for either the government or a potential investor in a bottling plant, even with bulk exports, as many of us were led to believe."

We look forward to reading the research report, but we are not surprised by its conclusion. We suspect that it is based in part on the restrictions imposed by NAFTA and other trade agreements. In particular, as we pointed out earlier, an export tax on bulk water as a source of revenue for the province is effectively prohibited under NAFTA.

CUPE has already articulated other reasons why allowing the export of bulk water is a dangerous policy under the current international trade agreements, especially NAFTA. These arguments are based primarily on the work of Steven Shrybman
 and are concerned with the probability that any export of water from our province will trigger provisions within the NAFTA and make it very difficult and costly for our province and other Canadian jurisdictions to reverse such a policy. The argument supporting such a position can be summarized as follows:

· Under Article 309 of NAFTA and Article XI of GATT, countries are prohibited from imposing quantitative limits on the exportation of goods and products. 

· The Canadian government has insisted that water would not be considered a good under NAFTA, but many other commentators have noted, water is a “good” under NAFTA and GATT rules because it is explicitly included under GATT tariff headings. Also, water in its natural state is also considered a commercial good under US law and it is reasonable to expect that the US will push to make water subject to NAFTA rules when the opportunity arises. Furthermore, water is considered a good under international law.  

· Also, a very large proportion of Canadian water resources can already be considered subject to commercial use either because it has been allocated to various users or because it is subject to proprietary claims of individuals and corporations who already have the right to take water from its natural state. They just do not have the right to export in bulk.

· Under NAFTA’s Chapter 11 once governments allow water to be withdrawn from its natural state for purposes that range from large-scale industrial use to personal consumption, the same rights must now be accorded foreign investors. Article 1102 and similar National Treatment rules included in both NAFTA and WTO Agreements makes it very clear that the approval of water exports to the benefit of a foreign investor or service provider would entitle all others to claim similar treatment. National Treatment rules would be invoked to ensure that all export users are accorded the same access to Canadian water as may be granted to even one foreign investor or service provider.  Simply stated, other investors would have the right to export water or they could claim compensation under NAFTA.

· Allowing water exports invites the invocation of the extra-ordinary proportional sharing rules set out in Articles 315 and 605 which effectively preclude Canada from turning off the tap, once the decision in made to turn it on.  

· Finally, environmental and conservation concerns would not be considered adequate justification for not awarding these rights or compensation to investors. Thus far, trade disputes concerning environmental and conservation measures have in every case found those measures to be in breach of international trade disciplines

Given the above-mentioned situation and the dangers inherent in NAFTA and other international trade agreements, CUPE recommends that:

1. No water takings to be approved for industrial or commercial purposes unless a thorough environmental assessment is conducted.

2. That water takings for the purpose of bulk export be prohibited.

The Privatization of Water and Wastewater Services

Although the proposed acts under consideration do not deal with privatization of municipal water and wastewater services, we think it is very important to identify it as an extremely important issue. The problems with water quality that various communities have recently experienced in the province indicate that there is a need for large-scale improvements in water infrastructure and services. Indeed, there is a large infrastructure deficit in the water and wastewater sector in Newfoundland and Labrador, as there is in other provinces. Some of these needed improvements, such as the clean-up of the St. John’s harbour, have already been identified. 

Clearly, these projects will require significant amounts of revenue. Unfortunately, all levels of government are failing to commit the funds that are necessary to address these problems. The most recent Canada Infrastructure Program does identify environmental infrastructure as a program, but it is too short-term and not well enough funded to address the problem. The five-year, approximately $7 billion program is far short of the $40 billion to $90 billion needed to address water and wastewater infrastructure problems in Canada. 

However, large private sector water corporations are claiming that they can provide the revenue for these projects. The catch is that they also want to operate and profit from water and wastewater services as a condition of making these investments. They want to do this under a long-term contract arrangement called public private partnerships (P3s). CUPE has produced considerable research that shows private sector operation threatens the quality of water services, compromises public accountability and costs more in the long term.
 

Our research and that of others shows that the promises of P3s give way to the reality of hidden costs and false savings. In particular, it is well understood that private sector financing is more costly than public sector financing. This is simply a function of the fact that governments can borrow money more cheaply than the private sector. They can do this because they are more stable than even the largest corporations that are constantly being taken over by other corporations, fighting off bankruptcy, and walking away from contracts when they are no longer profitable.

The alternative to P3s and other forms of privatization is for all three levels of government to work together to ensure that there is adequate funding for water and infrastructure projects and to put in place a plan for how this might be done. Therefore we recommend that the provincial government:

1. Commit to finding pubic sector solutions to problems around water and wastewater infrastructure and services.

2. Not encourage P3s as a solution to these problems.

3. Continue to pressure the federal government to enhance the Canada Infrastructure Program and to make available interest-free loans for environmental projects.

4. Work with municipalities to assess the needs and costs of water and wastewater infrastructure in communities throughout the province.

5. Encourage and assist municipalities in adopting plans for raising the revenue necessary for municipal water and wastewater systems through various revenue streams, including grants, loans, taxes and charges for water and wastewater services. 

Another issue that makes water and wastewater P3s problematic is the trade agreements to which Canada is a signatory. A legal opinion provided by Steven Shrybman on the Seymour water filtration Plant for the Greater Regional Vancouver District (GVRD) and the proposed Halifax Harbour Solutions Project reveals the dangers of P3s and the need for municipal officials to take Canada’s trade obligations into account when considering such contracts with the private sector.
 The implications of Shrybman’s opinion are as follows;

· That a diverse array of municipal government initiatives and actions are now subject to commitments made by the federal government under NAFTA and the WTO.

· That an initiative to build and provide water/wastewater infrastructure and water/wastewater service may very well be considered an investment under NAFTA.

· That any law, regulation, requirement or practice by a municipality that impacts on this infrastructure or service may be considered a measure under NAFTA and therefore subject to the rules under the agreement. For example, a public health or regulatory measure related to environmental protection or water quality may be deemed to be such a measure.

· That entering into such agreements may jeopardize the claim of exemption for water services under the WTO’s General Agreement on Trade in Services (GATS).

· That challenges to municipal laws, regulations and practices may be invoked by foreign governments and foreign investors simply because they diminish the profitability of a foreign investment.

· That a contract between a private sector partner and a municipality cannot prevent a foreign investor from having recourse to NAFTA’s enforcement procedures. Indeed, a P3 contract may violate NAFTA rules if, for instance, it specifies preferential treatment for a local supplier of goods or services.

Clearly, there are too many risks and unknowns to proceed with private sector solutions to water and wastewater infrastructure and services under the present array of international rules around investment and services that are currently in place. Therefore, we recommend that: 

1. The provincial government avoid potential problems related to these international agreements by discouraging municipalities from entering into P3 arrangements with private sector corporations.
Whistle Blower Protection For Employees

Section 74 of the proposed Water Resources Act states that an employer shall not dismiss, threaten to dismiss, discipline an employee, impose a penalty upon an employee or intimidate or coerce an employee who refuses to carry out an action which is contrary to the Act or if the employee reports or proposes to report an act or omission which is contract to the Act. CUPE welcomes this provision and see it as an important aspect of insuring that water remains safe and clean. We understand that the regulations will specify the penalties for an employer who contravenes this section of the Act, but we propose the following as a guideline:

1. That the penalty be significant enough to ensure its compliance.

2. That sufficient staff be hired to enforce this and other provisions of the Act.

3. That employees who lose employment or money in the course of defending their right to refuse to conduct an action or report an action contrary to the Act, be fully compensated by the employer.
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� See Steven Shrybman, The Federal-Provincial Accord Concerning Canadian Water Exports: An Assessment, 2001; Also, Steven Shryman, An Assessment of the Impact of Services Disciplines on Public Policy and Law Concerning Water, Prepared for the Council of Canadians, 2001.


� CUPE has produced and commissioned numerous studies and reports on the dangers and effects of water privatization. See our website at www.cupe.ca.


� See Steven Shybman, A Legal Opinion Concerning the Potential Impact of International Trade Disciplines on Proposals to Establish a Public-Private Partnership to Design, Build and Operate a Water Filtration Plant in the Seymour Reservoir, prepared for CUPE, 2001; and, Steven Shrybman, A Legal Opinion Concerning the Potential Impact of International Trade Disciplines on the Proposed Public-Private Partnership Concerning the Halifax Harbour Solutions Project, Prepared for CUPE, 2001; and, Steven Shrybman, Canada’s International Trade Obligations and Municipal Government Authority: Response to the Canadian Council for Public-Private Partnerships, Prepared for CUPE, 2001.
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