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On April 28, 2006, Alberta and British Columbia er#d into alrade, Investment and Labour
Mobility Agreement(*TILMA”), which went into effect on April 1, 2007 The following
represents an overview of the potential impact ®flaMA scheme on public policy and law in
these two provinces, particularly as it may affaablic services.

Our assessment describes the general architedtliteMA, and examines several key elements
of the scheme. Because of the unbridled scopeeafepime, we have only touched upon several
key elements of the scheme, such as those conggsrocurement and subsidies. These warrant
further and careful scrutiny, as does the impadhefregime on the many and diverse areas of
public policy and law that is subject to the coastts TILMA imposes on the provincial
governments and virtually all other public bodileattare established under provincial law.

There is now a growing body of critical literatuwencerning TILMA including reports by the
Canadian Centre for Policy Alternatives, the Sietragal Defence Fund, and several
municipalities and municipal organizatich¥#Ve commend these reports to those interested in
gaining a better understanding of the regime anuhipacts.

THE ORIGINS AND DERIVATION OF TILMA

While TILMA is presented as necessary to removeidyarto inter-provincial trade, investment
and labour mobility, little if any evidence is peesed that significant, let alone unwarranted,
barriers to inter-provincial commerce exist.

Much of the rationale for the regime is providedtbg Conference Board of Canada which has
produced recent reports promoting the TILMA caudene of these reports however, offer
substantive empirical evidence that significant amgvarranted barriers to internal trade and
investment actually exist in Canada. While certaiovincial procurement rules and subsidy
programs still favour local contractors and hiripigactices, most of the examples cited by the
reports concern the remnants of international {radeestment and services measures that have

! Ellen Gould Asking for Trouble, The Trade, Investment and Lalobility, CCPA, February, 2007.
Keith FergusonTILMA and the EnvironmepSierra Legal Defence Fund, March 2007, and seeusother
reports and legal opinions cited throughout theeasment.



survived free trade, such as foreign ownershiptéifar Canadian broadcasting companies. Few,
if any, of these examples are relevant to Canadtésnal market.

While TILMA is an agreement between two Canadiasvprces, its origins and impetus can be
seen as stemming from the federal government’s doments under NAFTA and the WTO,
rather than from the largely unsubstantiated claghshe Conference Board of Canada. For
under both international trade regimes, Canadaliged to ensure provincial adherence to the
requirements of these trade treaties.

The importance of provincial compliance arises frtira expansion of these trade regimes to
encompass policy and law that concern matters vegetio provincial governments under the
Constitution. As many will know, the new generatmhinternational trade agreements include
disciplines concerning services, investment, anttaaff barriers which apply to broad areas of
domestic policy and law that have little, if anytgito do with trade in a conventional sense. In
this new environment, everything from local lan@ wusstrictions to public health insurance plans
can become fodder for international trade dispatdsreign investor claims.

A good deal of this new terrain lies wholly withihe provincial constitutional sphere. For
Canada’s trade liberalization agenda this is proble, because the federal government has no
authority to implement international obligationsathpertain to matters reserved to the
provinces> Nevertheless, under international law Canadaaisldi for provincial measures that
violate trade rules.

Trade agreements acknowledge this limitation, bgtire Canada to take steps to address it. For
example, NAFTA Article 10Extent of Obligationsprovides:

The Parties shall ensure that all necessary measare taken in order to give effect to
the provisions of this Agreement, including thelsservance, except as otherwise
provided in this Agreement, by state and proving@lernments.

To reconcile this discrepancy between its inteamati obligations and the limits of its
constitutional authority, Canada needed a mechatfistnwould directly bind the provinces to
the international commitments it had undertaketodk a significant step in this direction when
it fostered the federal-provincial Agreement oretnal Trade (AIT). However, the AIT suffered
from two principal limitations: 1) it didn’t applto several key areas of policy and law; and 2)

2 In the_Labour Conventions Cas€anada (A-G) v. Ontario (A-G), [1937] A.C. 326 &73(P.C.) - the Judicial
Committee of the Privy Council held that while federal government retains the power to makeiggate
power to implement treaties splits according todiwsion of powers between the national and regii@uthorities,
such that treaties that fall within a provinciaéarof responsibility must be implemented by thecemant of
provincial legislation.




more importantly, it lacked a legally binding dispuegime that would provide a compelling
deterrent to non-complianée.

TILMA addresses both of these limitations by gneathlarging the scope of government actions
constrained by the AIT, and by establishing enforeet procedures that may be invoked by
private parties and yield damage awards that a@aable in domestic courts. By providing
such a dispute mechanism, TILMA transforms a pmltiarrangement (the AIT) among
provinces into legally binding agreement to whikb provincial Parties must adhere, on pain of
substantial monetary awards if they fail to do so.

However, as noted, TILMA is not presented as agutojo complete the federal government’s
trade liberalization agenda, but rather as anaimt needed to remove inter-provincial barriers
to investment, labour mobility and trade. Howe\itle evidence is offered of such barriers by

either Alberta or British Columbia. Both provincsesnply point to reports of the Conference

Board of Canada as offering proof of the need Heirtinitiative. It is beyond the scope of this

opinion to assess the validity of the ConferencarBs analysis, but we note a cogent critiques
of this work recently published by the Canadian t@efor Policy Alternatives and by another

respected economist.

As required by AIT Article 1800, TILMA extends anwvitation to other provinces and the
federal government to accede to the Agreememtgd we understand that this is under active
consideration by several provinces. Given the éaching consequences of the regime, it would
be reckless in our view for any province to mak®mmamitment to TILMA without engaging in a
full and meaningful public debate about the wisdafrdoing so.

THE NATURE AND SCOPE OF TILMA OBLIGATIONS

TILMA Imposes Sweeping Constraints on the Actions bGovernments and Other Public
Bodies

The most important substantive obligations of TILM#Ae set out in Part I, the key provisions of
which impose prohibitions that impinge on a broac ity of government actions.

Thus, Article 3:No Obstaclesprovides:

% While the AIT includes dispute resolution provisio neither the provinces nor the federal goverriisdrgally
bound to comply with AIT rules.

* Marc Lee and Erin WeifThe Myth of Interprovincial Trade Barriers and TIl&% Alleged Economic Benefits
CCPA February 2007. See also John F. Helliilyiew of Confernce Board of Canada’s Report: Assgghe
Impact of Saskatchewan Joining TILMA

5 Article 20:1



Each Party shall ensure that its measures do na@ratp to restrict or impairtrade
between or through the territory of the Parties,imrestment or labour mobility between
the Parties[emphasis added]

Furthermore, under Article ANlon Discriminationeach Party must accord the goods, persons,
services, investors or investments of the othetyPar

.... treatment no less favourable than the best treatrmtexcords, in like circumstances,
to its own or those of any non-Party

Article 5:3: Standards and Regulationfsirther provides:

. . . Parties shall not establish new standardsegulations that operate to restrict or
impair trade, investment or labour mobiliemphasis added]

The term “measures” is defined to include:

. any legislation, regulation, standard, direet requirement, guideline, program,
policy, administrative practice or other procedure;

Moreover, under Article 2Scope and Coverag&ILMA applies to:

measures of the Parties and their government estthiat relate to trade, investment and
labour mobility;

where ‘government entitiésneans a Party's:

a) departments, ministries, agencies, boards, ctgincommittees, commissions and
similar agencies of government;

b) Crown Corporations, government-owned commerergkrprises, and other entities
that are owned or controlled by the Party throughwnership interest;
c) regional, local, district or other forms of mgipal government;

d) school boards, publicly-funded academic, heatid social service entities; and
e) non-governmental bodies that exercise authoktggated by law.

Under this definition public hospitals, library bda, day care centres, children’s aid societies,
regulatory tribunals and other public bodies afgext to TILMA disciplines.

The requirement that government measuressoperateto restrict or impair trade, investment
and labour mobility indicates that it is tledfect rather than thentent of the measure that
matters> For example, an automobile exhaust emission stdnmay be intended to reduce air

® This is consistent with the approach adopted &yetrand investment tribunals, that routinely loekibd a
measure that is facially non-discriminatory, toedetine whether it effectively favours local prodis;envestors or
goods, see for example the NAFTA arbitral awar8.D. Myers v. the Government of Canada, http://waifait-



pollution, but the effect, or “operation”, of sueéhmeasure is to restrict or impair the trade of
vehicles that fail to meet that standard. Similady provincial subsidy program to a local
producer to support the costs of engineering totrtiee new standard, operates to impair the
investments of manufactures who do not qualifysiach subsidies and discriminates against out-
of-province producers. Because there is no gen€aMA exception for environmental
standardg,such a pollution standard is subject of challemuger Articles 3, 4 and 5.

Many of TILMA’s key terms are undefined and theltimate scope and effect will be left to the
vagaries of TILMA dispute procedures unless theti®aragree to more precise definitidhs.
Notwithstanding this uncertainty, it would be diffit to identify an action by government or
other public body that could not be viewed as affeg the sweeping constraints imposed by
Articles 3,4 and 5. Virually every government aatiaffects the market in some manner, or it
would otherwise be unnecessary. Hemaepriori, everything a government does affects the
rights of some parties to invest, or carry on bess and may, unless exempt, be challenged for
offending these TILMA prohibitions.

In addition to these all-encompassing constraifliSsMA incorporates the provisions of the AIT
by reference. Article 1.2 provides:

In the event of an inconsistency between any poovig Parts Il, V and VI of this

Agreement and any provision of the Agreement cerriat Trade, the provision that is
more conducive to liberalized trade, investment @hbdur mobility prevails between the
Parties. In the event that such a provision of thgreement on Internal Trade is
determined to be more conducive to liberalized draidvestment and labour mobility,
that provision is hereby incorporated into and maaet of this Agreement.

Thus, TILMA dispute procedures may be invoked ttoese the provisions of the AIT as well as
those of TILMA. Moreover, differences between éx@mptions set out by the AIT and TILMA
may be exploited to undermine the effectivenesEIDKA safeguards’

TILMA’s reach is much broader than that of the AIINAFTA or the Agreements of the World
Trade Organization. As a general proposition, tbastraints imposed by these other trade
agreements are more precisely and narrowly defimead are those of TILMA®

maeci.gc.cal/tna-nac/SDM-en.asp

"TILMA's environmental exception is limited to meas relating to solid and hazardous waste manage ses
Part V.

8 Under Article 34.4: The Parties may, at any time, issue a joint denisieclaring their interpretation of this
Agreement. All such joint decisions shall be bigdin panels and any subsequent decision or awagdggnel
issued under this Part must be consistent with goicih decisions’

® See discussion below under the headfirgeptions.



In effect, TILMA transforms the ‘constitutional’ nascape for provincial government action,
because its constraints are superimposed over lam@as of public policy and law that would
otherwise be duly enacted, and entirely lawful. &ntéhe Constitution, governments have
unfettered authority to act, so long as they dolasfully and in accordance with the
Constitution.

TILMA, an inter-provincial agreement with no staint foundation, adds an additional and
overarching constraint that, unless exempt, no goaent action may reduce or impair the
commercial interests of those residing in a neighing province. In effect, TILMA also turns
Canadian constitutional values on their head byingakommercial considerations paramount
over all other competing public interests and igs. This represents an entrenchment of
private property rights that Canadian governmemnpli@tly rejected as a feature of the
Constitution.

Standard Harmonization

In addition to establishing broad prohibitions mvernment policy, law and action, TILMA also
requires the harmonization of government measwescle 5:1: Standards and Regulations
provides:

1. Parties shall mutually recognize or otherwiseoneile their existing standards and
regulations that operate to restrict or impair é;advestment or labour mobility.

Articles 5:2 and 5:5 go much further, by imposirgigations that apply across the board to all
government measures whether related to trade, tmees and labour mobility or not. These
Articles provide:

2. Parties shall, where appropriate and to thenéxteacticable, specify standards and
regulations in terms of results, performance or getence.

5. Parties shall cooperate to minimize differenicestandards or regulations adopted or
maintained to achieve legitimate objectives.

It is possible in theory that TILMA’s direction tearmonize standards and regulations could
result in the adoption of a higher common stanadnegulatory control, but it is far more likely
that standards will be reduced to a lower commamon®nator, or abandoned altogether. The

9 For example, NAFTA investment rules (Chapter Mpase four basic requirements on government; agoord
non-discriminatory treatment; 2) to accord fair augglitable treatment; 3) to compensate for expabipr; and 4) to
notimpose certain performance requirements. In eshtand in addition to proscribing discriminattmgatment,
TILMA prohibits all non-exempt government measurgsast, present and future — that “operate toicestr impair
trade ... investment or labour mobility... ”



various ways in which TILMA rules will operate to@urage a race to the bottom of the
regulatory ladder is considered below (Bewatization).

THE PRIVATE ENFORCEMENT OF TILMA DISCIPLINES

TILMA dispute procedures represent a radical departfrom Canadian legal norms by
according private parties a unilateral right toceoé and claim damages under an inter-
provincial agreement to which they are not parby ander which they have no obligation. The
architecture of TILMA dispute procedures represarisamalgam of elements taken from the
AIT and NAFTA investment rules. Under both regimasjividuals, as well as the Parties
themselves, may invoke dispute resolution. Howebgr far the most significant feature of
TILMA dispute procedures is borrowed from Chaptévien of NAFTA, which entitles foreign
investors to claim monetary damages where thesallaged to have been caused by a failure of
the Parties to comply with their obligations unttes treaty.

The dispute resolution provisions of TILMA are set in Part VI, and as noted may be invoked
by the Parties, or by gérson of a Party “Persori is defined to be d natural person or an
enterprise of a Party’and an &nterprisé is an “entity constituted, established, organized or
registered under the applicable laws of a Partyethler privately owned or governmentally
owned, including any corporation, trust, partnegghcooperative, sole proprietorship, joint-
venture or other form of association, for the pwspoof economic gaih Because disputes
brought by persons are far more likely to arise jrudiferate, it is this right of private actionath

is the focus here.

TILMA Includes No Mechanism to Screen Vexatious Clans

Article 25 of TILMA delineates the procedural stepat must be followed by any person who
wishes to resolve “any matter regarding the inttgiron or application of this Agreement”.
Article 26 empowers persons to invoke binding aatibn where a Party declines to take up the
complaint on its behalf. The various steps in ttispute process are described in the
hypothetical case study of a TILMA claim made bg thwners of a chain of private medical
clinics, which is attached as an appendix to tpigion.

TILMA dispute panels are comprised of individuapgainted from a roster of panellists chosen
by the parties. There is no process delineatethfoappointment of individuals to the roster, or
requirements concerning their qualificatiots.

Article 27 delineates the authority and proceduréglispute panels, which are to conduct
proceedings in accordance with UNCITRAL Arbitrati®ules except where modified by the
provisions of the TILMA text. However, UNCITRAL re$ were established for the purpose of
resolving private international disputes arisingnr commercial relationships, not domestic

1 Under Art. 34 however, the Parties must establishde of conduct governing panellists prior to into force
of the Agreement.



disputes that concern issues of policy and law #rat fundamentally public, not private in
character. For this reason, UNCITRAL rules aredbgign and operation, ill-suited to frame the
adjudicative tasks assigned to TILMA dispute panhels

A further problem with the TILMA dispute regime that unlike the AIT, it includes no
screening mechanism to weed out frivolous, hargssinunmeritorious complairits Under
TILMA, the right to invoke formal dispute resolutiadepends only upon compliance with the
procedural requirements of Articles 25 and 26. ®hly constraint on the right of private parties
to invoke formal dispute resolution under the regianises when the ‘home’ Party does so on
behalf of that private party?

TILMA Includes No Mechanism to Prevent Multiple Claims

In seeking to counter criticism levelled at TILMAthe Minister of Economic Development for
the Province of British Columbia has made a nunabassertions, including that “As for dispute
resolution, no more than one dispute may be lodgedhat is essentially the same complaffit.”
The Minister is wrong. In fact, any number of predimgs may be initiated to challenge a
particular measure, as long these proceed seqlendidner than at the same tirhe.

Moreover, while only one panel proceeding may tpleee at a time, there is no limit on the
number of contemporaneous complaints which may &genunder Article 25. There is nothing
to preclude a person from making multiple compkimr to limit the number of persons who
may invoke dispute resolution concerning the sareasure.

Once the procedural steps delineated by Articlarescompleted, dispute panel proceedings may
be initiated under Article 26. Only at this stagehe process are disputes compelled to proceed

2 Howard MannPrivate Rights, Public Problems, A Guide to NAFT&&ntroversial Chapter on Investor Rights
the International Institute for Sustainable Devehemt, 2001.

3 AIT Article 1713.

14 Article 25:3,4,5 and 10.. Under Article 25.3, orceomplaint is made to a person’s ‘home’ proviabeut the
measures of the other Party, the ‘home’ governnmargt determine whether to request consultatiorth@person’s
behalf within 21 days, and make that request withdtays thereafter. A failure to meet these deadlantitles the
person making a complaint to request consultatiatisthe other Province, and those consultatiord &le
completed within 30 days of that request.

15 See Ellen Gould’s comprehensive analysis of TILM&king for Trouble, The Trade, Investment and Labou
Mobility, CCPA, February, 2007.

16 See Colin Hansen, Special to the S#ragt, not fiction, needed on TILMAecember 15, 2006.

17 Article 34.2



in single file, with each claimant having to waibtill the panel proceedings before it are
resolved'® Thus Article 34:2 provides:

A person may not initiate any proceedings undes Bart regarding any measutkat is
already the subject of proceedings under this Rartil such time as those ongoing
proceedings have been complefemphasis added]

In other words, while TILMA precludes more than a@mtemporaneous proceeding concerning
a particular measure, it does not preclude multpteceedings by the same party concerning
related measures, or successive complaints by pdrges concerning the same measure.

One commentator has suggested that because atahgear limitation imposed by TILMA, it is
unlikely that more two successful damage claimslccdne brought with respect to the same
measuré? Putting aside the significance of damage awarasrttight, in this scenario total $10
million, we believe this view is incorrect. Suredhe rights of an investor with a newly acquired
investment will only be deemed to vest as of thte dé&that acquisition.

TILMA Dispute Procedures Do Not Recognize Third Paty Rights

Because of the far reaching public policy implioas of potential TILMA disputes, various third
parties may have a direct or public interest in dispute. For example, where the measure at
issue was taken by a municipality or local schamrid, that institution may want to participate
in panel proceedings, particularly if it doubts thgour with which the province will defend its
actions. Similarly, trade unions or public interggbups may want to participate in disputes that
effect them directly, or engage issues of broadlipubterest. However, under UNCITRAL
arbitration rules, panels have no right to allow tiee participation of non-parties, even those
whose actions are being directly impugr&d.

The Minister has sought to make a virtue of thmsitition by ‘reassuring’ municipalities that

they are not directly liable to pay a TILMA monataawards assessed, for example, to
compensate a developer for lost profits because afoning bylaw. Government entities

dependent on provincial funding may not be so saegabout the consequences of taking or
maintaining measures that impose significant resowlemands and financial liability on the
province.

18 Article 34:2.

¥ Donald Lidstone: April 30, 2007 A report prepafedthe Union of British Columbia Municipalitiest p. 7.
Available at http://ubcm.fileprosite.com/contentargglaunch.asp?1D=3155&Action=bypass

2 United Parcel Service of America Inc. and the Gomeent of Canaddecision of the Tribunal on Petitions for
Intervention and Participation as Amici Curia&7 October 2001 — The Tribunal which was convanger
UNCITRAL arbitration rules held that no authoritgrcbe found either in those rules, or the text AFNA, that
would allow the Tribunal to allow the participatioha third Party to the proceedings, regardlesh@®hature of
that parties interests, or the consequences thagiit bear following from the Tribunal's decisioRara’s 36-43
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While TILMA rules do modify the norms of secrecyathare a key feature of the UNCITRAL
regime, the need for transparency and the rightsoofparties, which are alien to the regime,
are unaddresséd.

The Effect and Consequences of TILMA Dispute Panélwards

The Minister has also made much of the fact thatribonal may actually require a government
to rescind a law or regulation, or to abandon atjima or prograni? In fact, that is precisely
what TILMA rules require. Thus Article 27.12 proest

The final report of the panel is binding on thepdigants....
Article 28: Implementation of Final Report, furthgnovides:

(). Disputants shall, within 30 days of deliverfytioe final panel report, agree on the
resolution of the dispute. Absent any other agregrbetween the disputants, resolution
of the dispute will require compliance with theatatinations and recommendations of
the Panel.

While it is true that the panels cannot actuallympel provincial legislatures to rescind or
abandon their policies, laws, or practices, theirdison the Minister makes is really one of
form, not substance. It is simply unrealistic topest that a government will maintain an
offending measure for which it has had to pay dasagder Part IV when there is queue of
other parties waiting in line to make precisely saene claim.

British Columbia has also made the curious claiat thile TILMA provisions authorize panels
to make “financial awards” they do not allow fornaage claim$® We see no plausible
distinction between the two, particularly in lighitthe fact that the quantum of monetary award
made by a panel is to reflect:

the nature and extent to which the measure has ecateconomic injury to the
complainant and the extent to which that injury Wbogontinue should the responding
Party continue to be non-compliaif [emphasis added]

% Howard Mann, see note 11.
%2 Colin Hanson, see note 15.
% Ministry of Economic Developmenact, not fiction on TILMAJan. 10. 2007,

2 TILMA Article 30:1(b)
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The fact that monetary awards can also compensat®htinuing losses that may accrue if the
offending measure remains in force, underscoregthat previously made about the coercive
force that arbitral awards will exert for Partiesabandon such measures, even though a TILMA
tribunal has no authority to order a governmerddo.

We also note that under Article 29(7), where a pdatermines that a provincial government or
other public body has not complied with its rulimigshall, notmay, issue a monetary award to a
private party claimant.

TILMA Provides Only for Limited Judicial Oversight

TILMA provides for judicial supervision of panelqaeedings by allowing for review of arbitral
awards under the commercial arbitration statutetheftwo province$®> However, the courts
have consistently shown considerable deferencerlitral awards, and have declined to
distinguish between true commercial arbitral awdhadd are essentially private in character, and
those ?gising under investment treaties which emgbigpad issues of societal and public
interest.

For example, the review by the British Columbia &igr Court of a NAFTA arbitral award
arising from investor rights, similar to but morarrowly defined than those encapsulated by
TILMA, put it this way:

The Tribunal gave an extremely broad definitionegpropriation for the purposes of
Article 1110. In addition to the more conventiomaition of expropriation involving a
taking of property, the Tribunal held that exprairon under the NAFTA includes covert
or incidental interference with the use of propentflich has the effect of depriving the
owner, in whole or in significant part, of the usereasonably-to-be-expected economic
benefit of property. This definition is sufficigntiroad to include a legitimate rezoning of
property by a municipality or other zoning authgritHowever, the definition of
expropriation is a question of law with which tidsurt is not entitled to interferender
the International [Commercial Arbitration Act]. [ghases added]

S TILMA Article 31.

% See for exampleRava Innovations Inc. v. International Parkside &uots Inc, 1999 CanLIl 6597 (BC S.C.):
Further, there is no dispute that considerableatdgference is to be given to arbitration awattais,
deference arises primarily from the need to prestre autonomy of the forum selected by the parties
See: Quinette Coal Ltd. v. Nippon Steel Corp. enef(1990), 50 B.C.L.R. (2d) 207 (C.A.) and
Manufacturers Life Insurance Co. v. BC Gas Incl, January 1998), Vancouver Registry No. A971505,
(B.C.S.C.).

and also se€Canada (Attorney General) v. S.D. Myers I(i€C.), [2004] 3 F.C. 368 : where the judge accépts

proposition that “judicial deference should be aded to arbitral awards generally and to intermaticommercial

arbitrations in particular.”

%’ The United Mexican States v. Metalclad Corporat@®)1 BCSC 664, at para. 99.
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While this particular judicial review was carriedutopursuant to the provisions of the
International Arbitration Act not theCommercial Arbitration Acts the courts have indicated,
there may be little difference between the two lom ey question of judicial oversigfitwe
should also note that TILMA Articles 3 and 5 go femyond NAFTA Article 1110 in protecting
the proprietary interests of investors by allowsampensation for any measure that restricts or
impairs their investment. Under NAFTA, the measunest actually be discriminatory or
expropriate the investment to be action&ble.

Both Alberta and British Columbia have now broufimward legislation which provides for
enforcement of TILMA awards by their respective tsll. It is beyond the scope of this opinion
to provide an analysis of these legislative iniie$, or to assess the lawfulness or constitutional
validity of the steps taken by these provinces &kenTILMA awards legally enforceable by the
superior courts. In our view these actions raigmiBcant and valid legal concerns the merit
careful review.

ARE PUBLIC AND SOCIAL SERVICES EXEMPT UNDER TILMA?

To this point we have considered the applicationTdfMA rules without regard to the
exceptions provided for by the regime to safeguarthin measures from challenge. For present
purposes we consider the scope and applicatiorhedet safeguards as they relate to social
services, such as health care, child care and 8dnckollowing this, we also consider the status
of such services in light of TILMA provisions comogig Crown Corporations, subsidies and
procurement.

Exceptions
Part V of TILMA sets out several general exceptiadhat are either jointly agreed to, or
unilaterally declared. Many of these are broadimfed, including the followingseneral
Exceptions

a) Aboriginal peoples;

b) Water, and services and investments pertairongéter;

2 | dem.
? See NAFTA Atticles 1102, 1103 and 1110.
39|n British Columbia, this is Bill 17 --- 2007Enforcement of Canadian Judgments and Decrees éTirgestment

and Labour Mobility Agreement) Amendment AttAlberta, the reform is set out in Bill 38overnment
Organization Amendment Act, 2007
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e) Regulated rates established for the public gmopublic interest; or

f) Social policy, including labour standards anddes, minimum wages, employment
insurance, social assistance benefits and workastapensation.

To begin with, it is important to appreciate thia¢ tParties intend this list to shrink over time.
Thus, Article 17.1(b) obligates the Parties to allyureview listed exceptions “with a view to
reducing their scope”. In addition, while some gahexceptions are broadly framed, such as
measures relating to “water, and services and imas#s pertaining to water;” others are likely
to be interpreted narrowly.

The exception forSocial policy, including labour standards and cadesinimum wages,
employment insurance, social assistance benefdsaarker's compensatiofalls into this latter
category Notwithstanding its characterization as an exoeptor social policy, no reference is
made to health or education services that, by & widrgin, are Canada’s most important social
programs. True, illustrative lists such as this areenot intended to be exhaustive. Nevertheless,
there are several reasons to conclude that thée®akd not intend this exception to apply to
health and or social services other than welfare.

First, a similarly worded AIT exception for socijablicy applies only to labour mobilifi. As
noted, any inconsistency between the provisiorRaots Il, V and VI of TILMA and those of the
AIT are to be resolved in favour of the one thatmere conducive to liberalized trade,
investment and labour mobility. Consequently, trererimited scope of the AIT exception may
prevail. This arguably means confining the scopehef TILMA social policy exception to
matters of labour mobility. However, at the verpde the reconciliation of AIT and TILMA
provisions in favour of the most liberalizing apach militates against expanding the scope of
the TILMA reservation by reading in an exemptiongocial services that is not mentioned.

Second, where the TILMA Parties intend to expljcgkempt health and social services, they say
so. Thus in Part V, health and social services exdicitly excepted from certain TILMA
procurement rule¥ Similarly, health, education and social servicgites are specifically
reserved in Part VITransitional MeasuresNeither exception or reservation would be neatied
the social policy exemption was intended to applguch services.

Last but not least, strong support for this viewalso found in the explicit reference to health and
social services as examples of legitimate objestivighin the meaning of Article 6. Therefore,

a measure that seeks to achieve a health or smridates objective may be permitted where the
Party can prove that it also satisfies the othststéelineated by that Article, namely that it is

3L AIT, Article 702.

32 part V: Government Procurement 2(d).
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necessary to achieve that objective, and is nasguided restriction on trade, investment and
labour mobility. In other words, rather than creatbroad and unqualified exception for health
care and other social services under Part V, thieeBehave clearly opted for exempting such
measures only where the tests of Article 6 candbsfeed. We consider the problem of meeting
thelegitimate objectivedest below.

Transitional Measures

TILMA was signed on April 28, 2006, but pursuantAdicle 23, will not enter into force until
April, 2007. However, until that time, Article 23@2ovides:

Neither Party shall, during the period beginning e date of execution and ending on
the date of entry into force of this Agreement,padomeasure that would be inconsistent
with this Agreement or amend or renew a measui nmanner that would decrease its
consistency with this Agreement.

In other words, Article 23.2 imposes a standstillpolicy and law reform which went into effect
when the agreement was signed.

While April, 2007 is the date on which TILMA prowmms formally go into effect, many
measures are reserved from the application of TILdM#ciplines for a further two year period
under Article 9. Under this Article, measures liste Part VI are exempt from the substantive
disciplines (Part Il) and dispute procedures (R4rfor a period that ends in April, 2009 .

These provisions provide the Parties with more timedelineate the precise boundaries of
TILMA’s application. Article 9.2 provides:

During the transitional period, the Parties shalhdertake further consultations and
negotiate any required special provisions, exclasi@and transitional provisions to
determine the extent of coverage of Part Il to measlisted in Part VI.

However, unless the Parties agree otherwise, atidthe exception of certain labour mobility
measures, the reservation for measures listed it \Rawill expire in April, 2009. While
additional measures may be added to those exerupigdel Article 8, this is possible only by
mutual consent of the Parties.

During the transition period the Parties may agoeextend the exemption for certain measures,
but the Parties indicate no intention to do satelad the transitional period is intended to provide
the time needed to:

. consult with stakeholders and interest groups

. make necessary changes to comply with the agregaraht
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. consult with regulatory bodies to:
. remove unnecessary impediments
. reconcile regulations, where appropriate
. ensure legitimate objectives can still be achitte

In effect, TILMA accords both Parties a veto toadgtine which transitional measures will
ultimately be subject to the full array of TILMAdtiplines. This may not be problematic when
governments share the same political philosophgeaning the proper role for government, as
is the case at the moment for British Columbia Afizerta. However, a change of government,
or the accession of other governments, may chdngeduation and leave one or more Parties at
the mercy of the jurisdiction that would most vigosly curtail government’s role.

With these important limitations in mind, Part \dek include a carve-out for:
Measures of or relating to Crown corporations, gaoweent-owned commercial

enterprises, municipalities, municipal organizasoischool boards, and publicly-funded
academic, health and social service entitjemphasis added]

This reservation provides a temporary haven fostex g measures relating to health and social
entities, such as health care insurance plans ahlicphospitals. However, the reservation is
limited in both scope and duration, and does novwige the relative security of a Part V
exception (as noted, the only general exceptiorsémial services is limited to procurement of
health and social services).

Transitional measures are just that, and contemplaé ultimate application of TILMA
disciplines to all reserved measures. Moreovereuddticle 9:4:

During the transitional period, Parties shall:

a) ensure that no measure listed in Part VI is adeehor renewed in a manner that
would decrease its consistency with this Agreenaad;

b) seek to minimize any adverse effects on the &gy or its persons of measures
listed in Part VI.

In the jargon of international trade law, this ¢esaa ‘standstill’ regime that seriously limits the
ability of government to respond to new challengesto strengthen the framework of existing
policy and law, during the transition period.

3 Alberta International, Integovernmental and Abiég Relations Presentation to the Council of Céanas)
February 7, 2007.
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Finally in this regard, many health and social E&y measures do not relate to “entities”, but
rather persons, such as the ban on extra billingn&ured health care services, or limits on the
right of physicians to own private clinics. Such aseres are therefore exposed to TILMA
constraints and prohibitions as of April 1, 2007.

Legitimate Objectives

Unless a measure is explicitly excepted, it magloadlenged under TILMA dispute procedures.
Where the measure is found to offend TILMA rulésnay nevertheless be defended if the Party
can prove that it meets the requirements of Aricleegitimate Objectivesvhich provides:

A Party may adopt or maintain a measure that iongistent with Articles 3, 4 or 5, or
Part 11(C) provided that the Party can demonstrttat:

a) the purpose of the measure is to achieve dnegfie objective;

b) the measure is not more restrictite trade, investment or labour mobility than
necessaryo achieve that legitimate objective; and

c) the measure is not a disguised restriction #dé, investment or labour mobility.
[emphasis added]

Legitimate objectives are defined by TILMA to indki such matters as tipeotection of the
environment; consumer protection; and the provisidrsocial services and health servic&s.
To those unfamiliar with international trade rulinghese safeguards may appear to be broadly
applicable, but analogous reservations establighedther trade and investment agreements

34 legitimate objective means any of the following objectives pursued wighParty:

a) public security and safety;

b) public order;

¢) protection of human, animal or plant life or hiba

d) protection of the environment;

e) conservation and prevention of waste of noneide or exhaustible resources;
f) consumer protection;

g) protection of the health, safety and well-bedfigvorkers;

h) provision of social services and health servieéhin the territory of a Party;

i) affirmative action programs for disadvantageagps; or

j) prevention or relief of critical shortages of gds essential to a Party

considering, among other things, where approprifiedamental climatic or other geographical factors
technological or infrastructural factors, or scidit justification;

"Legitimate objective" does not include protect@rfavouring of the production of an enterpriseadParty; . . .
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have been read very narrowf.Moreover, under TILMA the onus is on the ‘offengin
government to prove that its measure meets theftiicetest set out by Article 6(1).

The nature of this onus was considered by an ABpute panel convened to determine a
challenge to a ban imposed by the federal goverhmerthe use of MMT, a neurotoxic fuel
additive®® As that tribunal put it, to satisfy similar AIT qairements concerning the ‘necessity’
of the measure at issue:

The onus is on the Respondent to demonstrate,landgaof probabilities, that it has met
these requirements, and to demonstrate that na aeffelable option would have met the
legitimate objectivé’[emphasis added]

In other words, to successfully defend a measudeurticle 6, a province confronts the
daunting challenge of proving a negative — nambbt there is no other option capable of
achieving the objective that would be less resuecdf trade, investment and labour mobility.

Consider the problem this requirement would crdatea government seeking to defend its
health care insurance plan from a TILMA challengelagous to the one mounted by Drs.
Chaoulli and Da3f to Quebec’s restriction on private payment or iasae for necessary health
care services.

The Chaoulli Case Under TILMA

As many will know, in theChaoulli case, the Supreme Court of Canada (by a bare ityajoeld

that Quebec’s ban on private insurance for necedszalth care services was inconsistent with
the Quebec Charter of Human Rights and Freedohte case dealt a blow to medicare, and set
the stage for reforms to Quebec law that erodetimeiples of theCanada Health Acand open
the door to two-tiered care.

By comparison with mounting a constitutional chagje, TILMA provides a much more
promising venue for asserting claims similar to #ne mounted by Dr. Chaoulli. To begin with,
Dr. Chaoulli faced the challenge of having to eksalthat Quebec’s ban deprived his patients of
their right to life, liberty and security of thergen, and did so in manner that offended principles

% Franck, SusarThe Nature and Enforcement of Investor Rights uhtegstment Treaties: Do Investment Treaties
Have a Bright Futur@, U.C. Davis Journal of International Law and 8glVol. 12, No. 47, 2005, pps. 55 and 58.

% The case is also notorious because of a relatg@MdAnvestor challenge by Ethyl Corporation, thenmacturer
of MMT, to which the federal government capitulasdter losing the AIT challenge.

37 Article 1704 Panel Concerning the Dispute BetwAlerta and Canada Regarding tManganese-Based Fuel
Additives Actlune 12, 1998, at pp. 11

3 Dr. Day is now the president of the Canadian Maldissociation, at the time he intervened to suppor
Chaoulli, he did so on behalf of the private haaile operates in British Columbia.
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of fundamental justice. Under TILMA, he need onbvh shown that such a ban restricted or
impaired investor rights, which a ban on privateurance clearly does. The onus would then
shift to the responding government to show thatmisasure was permitted under Article 6:
Legitimate Objectives

If the objective is to ensure universal accesse@ath service, and assuming the arguable point
that universal service would be considered a Iegité objective, as defined by TILMR,it
would still be necessary for the responding goveamnto show that: it had considered all of the
available options for achieving this objective; ess®ed their respective impacts on trade,
investment, and labour mobility; and then chose dpBon that was least restrictive of these
TILMA priorities. It is no defence against a TILM&aim to show that the impugned measure is
effective, fair, non-discriminatory and establishedood faith.

The responding government will certainly be confeahwith examples of other jurisdictions that
have taken a different approach. There is, of egursore than one way to achieve the goal of
universal access to health care, and the appradmtesd by a particular jurisdiction will reflect
the unique social, economic and political circumes&s of that place. A particular feature, such
as the role of private insurers, cannot be viewedolation from the complex matrix of law,
funding arrangements and programs that frame thathhecare systems of a particular
jurisdiction. But this is precisely what a respamgligovernment must do in the context of a
TILMA challenge?°

The resource demands of having to meet such ardiadg burden are formidable, and it is easy
to see how TILMA claims, which are easy to bringd aften just as easy to prove, could soon
overwhelm the capacity of government to defendodbcies and laws before TILMA dispute
panels.

It is also important to appreciate how ill-equippbése panels may be to judge the complex
issues of public policy, law, and administratioattivould be engendered by a such a challenge.
As noted, tribunal members are chosen by the Raatid are likely to share their enthusiasm for
the liberalization agenda TILMA was establishedutdher. This bias is in fact apparent from the
record of dispute bodies analogous to those emmaiMey TILMA, including panels operating
under the AIT and NAFTA!

Moreover, unlike the judges who determined Dr. GHids claim, TILMA adjudicators need
have no judicial experience, and certainly lackgiad independence. Even if they were qualified

39« egitimate Objective” is defined to include thertvision of social services and health servicesldwever
there are several ways in which such services regyrtvided, the medicare model of providing uniakeccess to
publicly funded services is only one. It is argwathlerefore that a province would fact the chakeafjhaving to
establish that medicare was in fact a legitimajeaitve.

*1 See for example, draft paper by Ellen Gowlgking for Trouble - The Trade, Investment, andduaiMobility
Agreemet) which cites all six cases to proceed under thiedispute process, wherein governments were fdaynd
the tribunal to have failed to meet the necessiy, fat p. 16.
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to do so, they have no authority under internati@mhitration rules to consider the questions
before them in light of Canadian constitutionalmer including those of th€harter of Rights
and Freedoms

Of course, as th€haoulli case points out, Canadian judicial proceedings @ntstitutional
values can be used to assert private interestheatexpense of the greater public gbd.
Nevertheless, by providing a more expeditious amdpathetic forum for asserting challenges
analogous to the one mounted by Dr. Chaoulli, TILMA significantly increase pressure on
governments to abandon, or turn a blind eye taatimhs of, existing health care insurance laws
upon which publicly funded health care depends.

While it would be unreasonable to simply dismiss plotential of Article 6 to create a safe haven
for certain government measures, it would be easyverestimate the ameliorative effect this
exception will have on the broadly framed and taehing constraints of the TILMA regime.

Crown Corporations

As noted, Crown Corporations and other governmemheanl enterprises and entities are
specifically included under TILMA, and unless exdrape subject to the constraints imposed by
the regimeé®® However, measures of, or relating to, these gewent entities are listed as
transitional measures under Part VI. Thereforegttient to which such measures will ultimately
be subject to TILMA disciplines has yet to be detiered.

Because the very existence of publicly owned estitnight be regarded as infringing investor
rights, Article 11(4), explicitly preserves the hitgof government to establish and maintain such
entities by stipulating that:

Nothing in this Agreement shall be construed toven¢ a Party from maintaining,
designating, or regulating a monopoly for the psaen of goods or services within its
own territory.

Nevertheless, while institutions such as provinbi@hlth insurance plans, energy corporations,
and municipal utilities are permitted under TILMAheir activities, business practices and
conduct will be exposed to TILMA rules and disppt®cedures unless, during the transition
period, the Parties agree otherwise. Moreoverha&/PS v. Canadacase (which is described
below) illustrates, government measures relatintpéooperations and conduct of the monopoly,
while permitted, must still comply with TILMA disglines.

*2 The judgement of the narrow majority of Supremei€judges in Chaoulli has been widely and soundly
criticized as inconsistent with the Court’s apptosz similar questions.

3 Part VII: General Definitions“Government entity”.
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As the UPS case also illustrates, the day to daynbas practices of a publicly owned entity
often mirror those of any other business entityweeer, under TILMA, what is a routine
competitive business practice for an investor-owrmmmpany may be assailed as an
infringement of investor rights when carried outebgublicly owned entity.

The potential impacts of TILMA disciplines on puddyi owned entities is considered further
under the headingrivatizationbelow. That assessment indicates that while TILM8erves the
right of the Parties to establish public corponasiothe application of TILMA rules is likely to
make maintaining these institutions very difficolter the longer term.

Subsidies

TILMA imposes a broad constraint on the use of bess subsidies. Article 1Business
Subsidieglirects that:

1. Parties shall not directly or indirectly providisiness subsidies that:

a) provide an advantage to an enterprise that rmssul material injury to a competing
enterprise of the other Party;

b) entice or assist the relocation of an enterpfieen the other Party; or
c) otherwise distort investment decisions

unless such subsidy is to offset a subsidy beiiegeof by a non-Party or a government
entity not subject to this Article.

Certain subsidies are excepted under Part V, ingduthssistance” for academic research and to
non-profit organizations. Business subsidies am® alefined to exclude certain forms of
infrastructure support and subsidies that are mbiorgable under Article 8 of the World Trade
OrganizatiorAgreement on Subsidies and Countervailing Meastires.

The impact of these constraints on government pali law related to economic development
is beyond the scope of this opinion to assess. Bectéhe definition of “business subsidy” is
limited to measures that confer a benefit on a ipegon-government entity, and because
assistance to non-profit organizations is excepiédVA subsidy rules may have little direct
impact on public funding for social services orastructure.

This leaves the question of whether grants, lodebi guarantees and other forms of assistance
for public services, might nevertheless be consdiggovernment measures. Given the explicit
treatment of such government actions in relatiobusiness, and the fact that “measure” does

** The effectiveness of this reference to Articlef$he SCM is problematic because the provision tivas-limited
and expired at the end of 1999.
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not refer to any form of financial or related atmi€e, funding for public sector services may be
exempt under TILMA. On the other hand, such govemimassistance could easily be
considered to fall within the scope of a governngogramwhich is included in the definition
of “measure”.

Given the private right of action established by MA, it would be imprudent to leave this
guestion to the vagaries of dispute resolution uttte regime. Accordingly, if in fact the Parties
intend to except government funding, tax and otimeasures concerning public and social
services, TILMA should be amended to say so. Orother hand, if this is not their intention, it
would be reasonable to expect a flood of claimsgphbyate health care service providers and
others seeking access to the public funding nowlgrenantly allocated to public and not-for-
profit entities, such as public hospitals.

Government Procurement

The extent to which TILMA rules curtail governmeprocurement measures is also important
for evaluating the impact of the regime on healtld social services. As governments adopt
competitive bidding systems for various health c@evices, procurement rules will play a much
more important role in determining how, on whatrtey and to which entities contracts will be
awarded.

In this regard, Article 14Procuremenprovides:

1. Further to Articles 3 and 4, Parties will progei@pen and non-discriminatory access to
procurements of their government entities whereptioeurement value is:

a) $10,000 or greater for goods;
b) $75,000 or greater for services; or

c) $100,000 or greater for construction.

3. Parties shall ensure that procuring governmentities post tender notices for all
covered procurement through an electronic tendespgtem or systems provided by the
Party. Additional means of providing notices mayubed.

However, Article 14.4 further provides that untich time as an effective bid protest mechanism
is established, TILMA dispute panels may not malanetary awards concerning procurement
measures.

Most importantly for present purposes, Part V idelsithe following exception:
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Articles 3, 4 and 14 do not apply in the circumses listed below in paragraph 2
provided that procurement procedures are not usedhe procuring Party to avoid
competition, discriminate between suppliers, ort@cbits suppliers

2. Procurements:

d) of health services and social services;

The qualification that such measures not be useavtdd competition, discriminate between
suppliers, or protect its suppliers, provides digant scope for litigation, particularly where

procurement practices do discriminate among sugpice environmental or social reasons, or to
favour local or not-for-profit providers. As notethe Parties are committed to reducing the
scope of Part V exceptions, so these exceptionsnoiagndure.

The question of procurement warrants more thordregtment than it is accorded here. In terms
of the impact of TILMA procurement rules on headitd social services, for the time being, the
fact that monetary damages may not be claimed whevernments decline to correct non-

compliant procurement practices will ameliorateibks associated with procurement measures.

TILMA AS AN INSTRUMENT FOR DE-REGULATION

TILMA may be regarded, first and foremost, as atrumment for promoting de-regulation. After
all, the essential premise and unquestioned assumgt TILMA is that government actiois
the problem. As we have seen, Articles 3 and 5ipiiogovernment and public policy, law and
action in the broadest sense. Little more is reguito demonstrate the overarching
preoccupation of the regime with de-regulation. ldweer, if this might still be in doubt, the
following aspects of the regime underscore itsetgilatory effects.

First, TILMA establishes no minimum threshold favgrnment regulation, and allows no right
to challenge a government for failing, for exampte,provide child care services, or protect
public health. On the other hand, a governmenttdidas such steps is vulnerable to challenge
and monetary sanctions for doing so. For a govemirseeking to avoid such political and
financial liability, the safe course is to weakerabandon regulatory controls.

Second, unless exempt, the onus to prove that argment measure is necessary to achieve a
legitimate public purpose rests with governmenthea than with the person or company
challenging the measure to show that it is not.e@ithe onerous requirements of such proof,
allocating the onus in this matter tilts the playield decidedly in favour of the challenging

party.
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Third, the AIT contains a screening process to weetl frivolous and vexatious claifis.
TILMA fails to incorporate these provisions, makirsyich claims more likely. Exposing
governments to countless resource-intensive clathgreate considerable pressure for them to
resile from existing and avoid new regulatory mtitres.

Fourth, AIT provisions that explicitly directed tiparties to adopt higher, not lower, standards
were also not incorporated into TILMA, notwithstamgl the requirement that the Parties
reconcile their standards and regulatithis.is true that Article 5:4 stipulates that:

Parties shall continue to work toward the enhancetmaf sustainable development,
consumer and environmental protection, and heatifiety and labour standards and the
effectiveness of measures relating thereto

However, this direction is largely hortatory andedmot, as AIT provisions do, explicitly warn
the Parties away from a race to the bottom of dgilatory ladder. Thus AIT Article 1508.2
states:

In harmonizing environmental measures, the Parsleall maintain and endeavour to
strengthen existing levels of environmental pravectThe Parties shall not, through
such harmonization, lower the levels of environmlgntotection.[emphasis added]

Fifth, under Article 5.1Parties are required to “mutually recognize otherwise reconcile their
existing standards and regulatioris.Article 5.5 goes even further by requiring tparties to
minimize differences in standards and regulationduding those that have no relationship,
imputed or otherwise, to trade, investment andualmaobility. While nothing explicitly requires
downward harmonization, this is clearly the defaypition unless both Parties agree to the higher
standard. This is because it would be untenabla fgovernment to maintain higher regulatory
standards for its own residents than it is permitteexpect of those from a TILMA neighbour
with lower standards. Unless it can persuadertb@thbour to raise its standards, with all of the
notoriety and exposure to complaints that is likelyentail, the only realistic option is to lower
its own standards to a new common denominator.

Sixth, as noted, while Part V exceptions allow gowgents to maintain certain measures that
may restrict or impair investment, trade and labmobility rights, Article 17.1(b) mandates the
Parties to review these exceptions annually “witheav to reducing their scope.”

Finally, the unpredictable nature of TILMA dispuyteocedures reinforce these chilling affects.
For under UNCITRAL rules, a TILMA panel need nolidav the ruling of another panel on the

same issue. This means that unless the Partiesmsti decisions under Article 34.4 to endorse
or refute every decision of a dispute panel, futamd identical cases may decided differently.

4 AIT Article 1713

“® Article 5.1
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This poses a serious dilemma for governments wistarchart a safe course through the TILMA
minefield. In fact, the only truly safe courseas §overnments and public bodies to simply resile
from all actions that might provoke a TILMA claim.

TILMA AS AN INSTRUMENT FOR PRIVATIZATION

Public services depend upon a framework of poljciesvs, institutions and funding
arrangements that restrict the rights of privateestors and service providers to ensure public
interest goals such as universal access, or ngirtdit delivery. But as we have seen TILMA
seeks to minimize the capacity of governments ¢ilege or otherwise intervene in the market.
For example, the first principle of internationedde law,National Treatmen{incorporated in
principle by Article 4 of TILMA), obligates goverrents to accord “no less favourable”
treatment to foreign investors and services thamasided to their domestic counterparts.

By failing to distinguish between private and pualdector service suppliers, the trade regimes
provide little latitude for policies, programs anegulations that may explicitly or effectively
favour the latter, and are essential for maintgrthe public service. In fact, as noted, the very
existence of public sector service monopolies maydgarded as a barrier to service providers
from another jurisdiction.

Canada has acknowledged this fundamental contiaalibetween the free market policies of

trade liberalization and those necessary to prestite capacity of governments to provide or
fund public services, by declaring various excegitr such measures under international trade
agreement§’

Even so, such reservations are often qualified l&edly to be given narrow application if the
record of relevant trade disputes is any guide. sThaotwithstanding NAFTA’s general
exception for social services, it is widely acknedged that NAFTA rules still pose a substantial
impediment to the development of such services.rige of private enforcement is singled out
as being particularly problematic in this regard.

An opinion prepared by one of Canada’s leadingetriasivyers, at the request of the Romanow
Commission, put it is this way:

The single provision in all the trade liberalizirgreements that has the most negative
potential impact on Canada’s public health careNlBFTA Article 1110 (Expropriation

*"The right to expand or establish new social progranone that Canada did reserve under NAFTA. ikwrdgard,
Canada’s reservation for “social services” provithes:

Canada reserves the right to adopt or maintain argasure with respect to the provision of public law
enforcement and correctional services, and thevalhg services to the extent that they are so@nlises
established or maintained for a public purposeEome security or insurance, social securityirsurance,
social welfare, public education, public trainirtgealth, ancchild care. [emphasis addet]]
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and Compensation). If this provision and the accamying investor/state dispute
settlement procedures had existed in the 1960s ptiic health care system in its
present form would never have come into existéhce.

Remarkably, TILMA resiles even from the standardoaftection afforded health care services
under NAFTA and the GATs. As noted, with the exmaptof procurement, it declares no
general exception for health and social servideis. true that measures of, or relating to, health
and social service entities are reserved as tranaitmeasures, but in addition to being limited
in scope, and locking in the status quo, TILMA sulgill apply fully to such measures a little
over two years from now unless the Parties agreeraise.

It may be argued in response to this concern thairavision of TILMA directly challenges the
right of governments to choose or maintain pubécviees. While this is true, TILMA does
provide the tools for assailing the underlying p@s, programs, and regulatory and funding
arrangements upon which health and social serdepsnd. In a sense, the pro-privatization bias
of TILMA is woven into the fabric of this regimetheer than encapsulated by one provision.

One way to illustrate this point is to note theesathat have invoked TILMA-like rules to either
promote and consolidate privatizatiShA NAFTA challenge concerning Canadian postal
services is an example.

UPS v. Canada

This case involves a NAFTA claim for more than $2billion by United Parcel Services Inc.
(UPS) concerning Canadian postal policies, custoemglations, the business practices of
Canada Post, and a Canadian cultural program tposuo Canadian publishet3As is true
under TILMA at the provincial level, NAFTA investme rules not only bind the federal
government but also federal crown corporations.

UPS argues that both Canada and Canada Post areach of their respective NAFTA
obligations by failing to accord UPS access to @anRost’s letter-mail infrastructure, which
Canada Post uses to support its own package amigbicbusinesses but which it does not make
available to private courier companies. As a plplavned entity, Canada Post has a limited
monopoly with respect to the delivery of letter maind an obligation to make its services

*8 How Will International Trade Agreements Affect Cdien Health Care? Discussion Paper No. 22 (Saskatoo
Commission on the Future of Health Care in Cana@@z?) at 14

*9Vivendi and other transnational corporations acedasingly invoking the dispute provisions of dtieral
investment treaties to claim damages from goversnghere privatization schemes sour. These casagwewed
in an excellent bulletin published by the Interoadl Institute for Sustainable Development. Seestwment Treaty
News, http://www.iisd.org/investment/itn/

% United Parcel Service of America, Inc. ("UPS"JGovernment of Canada, http://www.dfait-maeci.gdrea/
nac/parcel-en.asp
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universally available. Nevertheless, UPS argues ith&s being treated in a discriminatory
fashion prohibited under NAFTA, and claims accesLanada Post facilities and services to
collect, process and deliver UPS products.

After several years of preliminary motions and digis over access to confidential documents,
the case was argued in December 2005 and a degsamrently pending. The UPS investor-
State claim represents the first attempt to use NWKvestment rules to curtail competition by
a public sector service provider. The case hasdoiroalications for other public services, for it
is not difficult to see how the UPS argument miglket used to gain access to other public
infrastructure, such as the right to operate agpeiMRI machine in a public hospital, or a day-
care business in a public school.

The extent to which TILMA rules will bind provindiaCrown Corporations is still being
negotiated. However, as noted, the default optionlav subject such public entities to the full
force of TILMA disciplines, which are far more exysve than those set out in NAFTA.

The Use of TILMA Dispute Procedures to Challenge Hath Care Measures

As noted, TILMA rules are far more expansive thdmose enlisted by UPS and other
corporations to claim damages under NAFTA or ofineestment treaties. We have already
noted how theChaoulli case might play out in the TILMA context, but theare many other
measures that the promoters of health care prataiiz might target.

The essential framework of medicare is set outh®/(anada Health Agtbut the delivery of
health care services is a provincial responsibilitigd each province has established its own
polices, laws and programs for meeting the requerasiof theCanada Health ActVirtually
every element of these provincial health care fraorks curtail investment, and many affect
inter-provincial trade in services and labour mityilExamples of such measures would include
those that:

. proscribe the sale of certain services (eg. priyaagment or insurance for
necessary health services);

. regulate the billing practices of health care pdevs (single payer tariffs for
publicly funded services);

. limit the manner in which certain services may béveéred (surgical services that
may only be provided in public hospitals);

. regulate the licensing of private clinics and htapj and impose certain
ownership restrictions related thereto;

. provide funding to certain service providers (pabfiospitals) but not others
(private clinics); or
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. require provincial certification for radiologistaurses, doctors and other health
care professionals.

It is readily apparent that each of these governmezasures effect private interests, from those
of insurance companies and the owners of privaitgcs| to individual service providers.
Because TILMA establishes no general exemptiorhé&alth care services, each is vulnerable to
challenge under the Agreement’s dispute regimedase study attached).

MUNICIPALITIES UNDER TILMA

TILMA applies to all government entities, which atefined to include regional, local, district or
other forms of municipal government. The sameus for various public entities that operate at
the local level, including school boards, publialie departments and municipal utilities. There
is no general exception for municipal governmentisoees, however several exceptions and
transitional measures apply to all government iestiincluding municipalities. Several of these,
such as rules concerning procurement, social palcywater, have already been noted.

In addition to these exceptions, a general cartasoestablished as a transitional safeguard for:

Measures of or relating to Crown corporations, gawaent-owned commercial
enterprises, municipalities, municipal organizasoischool boards, and publicly-funded
academic, health and social service entities.

Under Article 9, these measures are exempt fronMRIs most onerous obligations for a two
year period ending on April 1, 2009However as previously noted, this reservationuialified
and imposes a standstill that precludes municipalftom establishing new measures during this
transition period that would not be in conformitittwTILMA disciplines. It is impossible at this
juncture to know whether the Parties will agreeobtgoing reservations for municipal or local
government measures. If not, TILMA will impose sweg constraints on the permissible
exercise of local government authority, as it doeghe actions of provincial governments and
other government entities.

At first instance it is important to note that TIlAVgoes much further than the AIT in ensuring
adherence by local governments to trade liberatimgiolicies. Under the AIT, the obligations of
municipalities are confined to particular areagpoficy and law, notably measures relating to
procurement and transportatithEven so, several provinces have declared resengatio

safeguard regulations such as those pertainingxiolitenses and programs related to public

> Article 9:1 providesWith the exception of this Article and Articles4)3(5) and (6), measures listed in Part VI
are not subject to Parts Il and 1V during the traimal period, except as otherwise provided in tPék.

2See AIT Articles 502.4 (Labour Mobility), Articlé03 (Procurement), and Article 1404 (Transportation
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transportation> By comparison, all TILMA disciplines apply to maipal governments unless
such measures are explicitly excepted. Therefariess significant carve-outs are established, a
broad array of local government measures, from-laselcontrols to municipal services, would
have to comply with TILMA rules.

In an effort to calm concerns about the impact iMA on local governments, the Province of
British Columbia has published a backgrounder puipg to correct some “misconceptions
circulating” about TILMA. As noted, this documentrtains several errors and misstatements,
some of which are repeated in a letter from twoMi@Gisters to the Union of British Columbia
Municipalities and the Alberta Urban Municipalitiéssociatior™* We have pointed out some of
these errors, but should address two other missemits that are specifically addressed to
municipal governments.

The first is the Minister’s claim that TILMA is ndintended to constrain local governments’
ability to establish or maintain bona fide, nonediiinatory measures such as zoning bylaws,
height restrictions .....»°

The claim here is that Articles 3 and 5(3) arendtd only to apply to discriminatory measures
that specifically target the “flow of investment” but not only is this contention entirely

unsupported by the plain and ordinary meaning e$ehprovisions, it is without any support in
the substantial body of jurisprudence that hasrpnéted the rights of foreign investors under
agreements closely analogous to TILNMfAIn any event, a municipality that established sach

measure would not only be acting outside its mandatit trenching on federal constitutional
authority as well, so there is no need for TILMAp@hibit such measures.

Where TILMA does intend to constrain measures distriminate against persons, services and
investors and investments of the other party gaidl says so — see Atrticle 4. Articles 3 and 5(3),
on the other hand, impose constraints on the eseer@i government and municipal authority

regardless of whether the impugned measure isidigatory.

The second is the claim is that: “Municipalitieg aot required to defend their own measures or
pay monetary awards. Only the provincial governmeain be subject to the dispute settlement

>3 See AIT, App. 1410.1.

% Letter from Colin Hanson, Minister of Economic Réspment and Guy Boutelier, Minister of Intergoveental
Relations, January 31, 2007.

%5 British ColumbiafFact not fiction, on TILMAMinistry of Economic Development Jan. 10, 2007.

%% See for example the Metalclad, Ethyl, Methanexesasought under NAFTA investment rules, which rhay
accessed at the Department of International Traatesite: http://www.dfait-maeci.gc.ca/tna-nac/NAFEA.asp.
Also see a large and growing number of investdnidghat arise for municipal and provincial regidatof water
and sewer concessions which can be accessed :#hitw.worldbank.org/icsid/cases/cases.htm.
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process.®” While this assertion is true in a narrow sensegtvifte Ministry neglects to say is that
the province is obligated under TILMA to ensure tthaunicipalities comply with the
requirements of the regime. As municipal officiagl know, the province has considerable
leveragevis-a-vislocal government to deliver on this commitmentdad, as pointed out by a
staff report to Vancouver City Councfithe province can, for this purpose:

. impose TILMA-related conditions in relation to gtsn

. use existing or new legislation to supersede @ctej local government measure;
and/or

. seek indemnity from a municipality that contraverme§ ILMA provision that

results in the Province having to pay a monetanafig.

In fact, when the Union of British Columbia Munielfgies asked the province for assurance that
it would not seek to be indemnified by “a municipathat takes valid measures under its
statutory and common law authority but ... the measare found under the dispute resolution
mechanism to trigger a monetary award against tbeifite”, TILMA negotiators responded

that "Given the hypothetical nature of the proposightion . . . it is impossible to answer the

question definitively’®

Other TILMA provisions also constrain the exeradenunicipal government authority. For
instance, Article 4 of TILMA provides that each fyamust accord the other party treatment no
less favourable than the best treatment it accardige circumstances, to its own citizens or
those of any non-party. As acknowledged by the UB&Huhion, this requirement applies to
zoning, subdivision, or other regulatory bylawss, ti'ee or charge bylaws; business regulation
and licensing; and "assistance" whether under eanm agreements or otherwise.

Under Article 5, municipalities must work to recdagcfor example, differences in standards and
regulations, investment, business subsidies, lalnoability and procurement of professional
services. We have already described how these #ret ®ILMA provisions will operate to
encourage a race to the bottom of the regulatatgda A report prepared by the Director of
Finance for the City of Burnaby BC, arrives at siaene conclusioff

Even if these pressures are resisted, as repart€duncil by the City Solicitor for Saskatoon,
there is “a fundamental problem in trying to rednéocal choice with the TILMA concept of

*" See note 54.
%8 City of Vancouver, Administrative Report, May 2007. Author Karen Levitt, RTS No. 6751
% See note 4.

% Director of Finance for the City of Burnaby, tetBity Manager, January 31, 2007.
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standardization and harmonizatidii.”As the Solicitor's opinion points that, this hasry
practical consequences for the City because TILMl&gs either prohibit or impede a variety of
measures that have made Saskatoon a viable ahdamtanunity, such as measures:

. that provide enhancements for attracting certasinmsses to the downtown core;

. that provide business subsidies or incentives tm@mage housing and business
development projects; and

. to establish leading standards, such as residdrdiading standards, or those to
limit smoking.

The opinions prepared by and for municipalities anahicipal associations identify a number of
other problems with TILMA, including its impractidalow threshold for procurement
disciplines. Most importantly however, the UBCMyogt notes that the essential point
municipal governments must be cognizant of is thisis the scheme of TILMA that a local
government may take valid measures under its stgtand common law authority but the
measures nonetheless may be found to contraveA ind therefore trigger a complaint
against the Province.”

Finally in this regard, as noted by City of Vanceuveport, there are significant administrative
costs imposed by TILMA on municipalities, includitige costs of:

. preparing for the TILMA over the next two yearscliding taking part in the
transition period negotiations to ensure approprimunicipal exclusions,
reviewing new/amended measures to assess compliatiicthe TILMA,

. complying with TILMA on an ongoing basis, e.g., iwving all new or amended
measures to ensure compliance with TILMA,

. responding to allegations of contraventions, and/or

. increased administrative costs associated with et@mgl at the significantly-
lowered tendering thresholds.

The question for municipalities is this: in light @s dubious rationale, and uncertain but
significant costs, is there a plausible claim th#tMA represents an exercise of provincial
executive power that municipalities should supporccede to?

®1 Theresa Dust, Q.C. City Solicitor, Response taiiryopy Councillor C. Clark, February 20, 2007.
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CONCLUSION

Given the sweeping scope of TILMA disciplines ahd bnerous consequences that follow from
non-compliance, it is apparent that a detailed eachprehensive analysis of the regime is
warranted. However, there is little to indicatattkither of the TILMA Parties carried out that
assessment before committing to the regime. Céytaieither has chosen to share such an
assessment, if in fact one has been carried oet.TTEMA initiative has proceeded with little, if
any, effort to facilitate informed public debate.

Fortunately, independent assessments of the regjieneow being carried out. We note as well a
telling critique recently published by the CCPApeging the serious methodological failings of
a report by the Conference Board of Canada tHal out as making the case for TILMA.

We trust that this opinion will shed more light ¢ime consequence of this inter-provincial
agreement. We would certainly welcome a responseutoanalysis by either or both of the
provincial governments that have authored theatve.
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Appendix “A”

The Anatomy of a TILMA Claim by the Owners of a Private Health Care Clinic Franchise

The owners of a private clinic franchise based iitigh Columbia want to establish operations
in Ontario. Ontario has signed on to TILMA, thartsitional period has ended, and health care
service measures may be defended only where Ordaniqrove they are necessary to meet a
legitimate objective. The owners plan to providetaie general and diagnostic services and
propose to charge an annual block fee of $270@0€over the cost of taking client medical
histories and of providing various enhanced or sunied services. The clinic promises 24 hour
service and prompt scheduling of appointments.ciné also plans to provide on-site MRI and
colonoscopy services because significant wait tifneboth services exist in the public system.

Not long after making their plan public, the compas advised by the provincial government
that its block fee billing scheme will not be petted because it creates a second tier of health
care service available only to those who can affortMoreover, the province will not provide
public funding for the MRI services or allow thenat to charge privately for them. While the
province will fund colonoscopy services, the climidl not be permitted to charge a facility fee
for providing such services. Finally, the clinicadvised that the local public hospital will not
refer patients to the clinic because of its plansd-mingle publicly funded and privately paid-
for services.

Under TILMA Article 25:1, the clinic owners writ@ tthe BC government asking it to initiate
consultations with Ontario for the purpose of pading it to remove its objections because they
violate TILMA rules, including the general prohibih against all measures that restrict or impair
investment.

BC is swamped with TILMA complaints, and in any evknows that Ontario won't back down.
When three weeks pass without the clinic ownersivaty a response from BC, under Article
25.5, it contacts Ontario directly to request cdtasions. As required by Article 25.6, the
company lists the measures that it alleges vidldt&A rules, as follows:

1. s.17(1)(b) of theOntario Commitment to the Future of Medicare ACFMA) which
limits the purposes for which block fees may bedyse

2. s. 18(2) of the CFMA which prevents the clinic froomly serving those who buy
memberships;

3. s. 10(3) of the CFMA that prohibits a physician nfrocaccepting payment services
rendered to an insured person except from the @riterspital Insurance Plan;



-33-

4, s. 1 (1) of theMedicine Actwhich defines various acts of professional miscmhdor the
purposes of clause 51 (1) (c) of tHealth Professions Procedural Cqdecluding the
receiving fees in order to be available to pro\sdevices on a 24 hour basis;

5. s. 22 of thePrivate Hospitals Ac(PHA) that prevents from PHG from operating a giév
hospital;

6. s. 6(1) of thelndependent Health Facilities Aathich prohibits private clinics from
operating unless approved by the province, or $tile types of services that may be
provided in such facilities;

7. s. 27(3) of theRegulated Health Professions Akt regulates the location and operation
of MRI machines; and

8. any actions taken by a public hospital or ®ellege of Physicians and Surgeahsit
restrict or impair the ability of the private claiio operate in accordance with its business
plan.

The clinic group alleges that any and all of themmasures offend Articles 3, 4 and 5 of TILMA.
It is unable to persuade Ontario, and after 30 gags, the clinic proceeds, as it is entitled to do
to arbitration under s. 26. A dispute panel isvamed.

No Third Party Interventions are Allowed

Because of the direct potential impact on the @ellef Physicians and Surgeons, and the public
interest implications for medicare, both the Cadlegnd the Ontario Health Coalition seek
standing to participate in the proceeding. Theutrdd holds that it has no authority under
UNICTRAL arbitration rules to admit third parties the case, but offers to receive a 20 page
amicusbrief from both the College and the Coalition. Hoee neither would-be intervener will
be allowed access the company’s evidence, whidhiins is confidential business information.

The Restriction and Impairment of the Clinic’'s Bwess Plans

Several of the measures are found to restrict gainthe business plans of the private clinic,
contrary to Articles 3 and 5 of TILMA. The provirisainwillingness to fund MRI services, or to
pay a facility fee for colonoscopy services, aréddhe be a breach Article 4, because they
discriminate in favour of public sector service\pders.

The Legitimate Objectives Test

A prima faciecase of non-compliance having been establishethridns called upon to prove
that the impugned measures may be maintained wrtiete 6: Legitimate Objectives.In the
face of evidence that the clinic is licensed torafeein BC, Ontario fails to establish that its
measures are necessary to achieve the health eafieeswhich recognized as a legitimate
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objective under TILMA. The panel finds that in aeyent, under Article 5:1 Ontario is obliged
to recognize BC standards which allow the clinioperate according to its business plan.

Panel Finds Restriction and Impairment

Under Article 28, Ontario then has 30 days to agvitle the proprietors of the clinic, on how to
resolve the dispute. Failing such agreement, tlwipece and other the College must comply
with the determinations and recommendations ofpdueel. In theChaoulli case, no time limit
was placed on the Province of Quebec to bringaigslinto accord with the Supreme Court’s
determination that its ban on private insuranceemwltoupled with long wait times, was
unconstitutional. As problematic as the SupremerCafuCanada’s decision was, it nevertheless
understood the difficulties of re-engineering a kelgment of the province’s health care
insurance scheme. No such latitude is allowed utigetight time-lines delineated by TILMA.

Ontario’s failure to remove the offending measwhin one month of the panel ruling entitles
the clinic to have a panel determine whether toareknonetary award because of the province’s
default. In this regard TILMA offers little guidaaecother than to indicate that damages may be
forward looking and consider “... the nature and ekt® which the measure has caused
economic injury to the complainant and the extentvhich that injury would continue should
the responding Party continue to be non-compliahf..

Damage Assessment Phase

The only limitation imposed on the quantum of daesaghat may be awarded by a panel
provides that: “In no circumstances shall a mornyegavard exceed $5 million with respect to any
one matter under consideration.” It is unclear \Whet'one matter” will be interpreted to mean
the dispute and all measures encompassed by lite oead to allow an investor to recover as
much as $5 million in damages for each impugnedsomea The owners of the clinic claim $40
million, $5 million or each measure that was fodacde in breach of TILMA rules. The panel
holds that it is limited to awarding $5 million lzcse all measures relate to the same matter, but
awards this full amount.

The Next Case

Because of the company’s success, another clirecatqr invokes TILMA rules to pursue a

similar complaint. Instead of making one request donsultations, it initiates 8 different

complaints in the hope of circumventing the limih ononetary awards. Recognizing the
inevitability of losing this case, Ontario seeks’'8@greement for an exemption that would
allow it to maintain the integrity of health caegulatory system. BC declines. The potential for
an endless succession of similar claims persuatdsi® to abandon its offending health care
services measures.

%2 Article 30:1(b)



